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The opinion of the United States Supreme 
Court recently delivered by Mr. Justice 
Harlan in the case of Smyth v. Ames, 18 S. 
C. Rep. 418, prohibiting the enforcement of 
the Nebraska maximum freight-rate act of 
1893 is the last of a long line of cases affect- 
ing railway property, and involving the power 
of legislatures to fix and regulate charges by 
public carriers. Until the decision of the 
now well-known case of Munn v. Illinois, it 
had always been assumed that railway prop- 
erty was protected against invasion by State 
authority through the clause in the constitu- 
tion which prohibits interference with the 
“obligation of contracts,’’ in accordance 
with the doctrine of the Dartmouth College 


case. But inthe Munn case and other cases 


which followed it all property was held sub- 
ject to a right of legislative supervision and 
regulation provided it was ‘‘affected with a 
public interest.’’ 


This doctrine originally 
applied only to private grain elevators, which 
was the property involved in the Munn case, 
was by later decisions given a wider applica- 
tion and justified some of the courts in up- 
holding statutes undertaking to regulate and 
fix arbitrarily the charges to be made by 
carriers. 

It became soon obvious that if the consti- 
tutional guarantees which protect the citizen 
against the legislature were to be of any avail, 
some way must be found to qualify the con- 
trolover property conceded to it by these 
cases. A long line of decisions, culminating 
in the Nebraska case, have been rendered 
which have gradually established the doctrine 
that while the legislature may regulate the 
charges to be exacted by the owners of rail- 
toads, elevators, ferries, and other property 
“affected by a public interest,’’ they derive 
this right from the supreme ‘‘police power’’ 
of the State, and must exercise it reasonably, 
80 as not to violate those provisions of the 
constitution which guard the citizen against 
being deprived of his property by a State 
Without due process of law. Applying this 
principle to railroads, it follows that while a 
State can by legislation and through legisla- 
tive commissions fix the rates at which per- 





sons and property shall be transported, if it 
fixes these rates at such an unreasonable 
figure as to operate as destruction or confis- 
cation or deprivation of capital invested, the 
regulation is void and of no effect, and that 
this is wholly a judicial and not a legislative 
question ; and, further, that such unjust regu- 
lation can be prevented by injunction. 

In the Nebraska case, though the action 
was nominally against certain officers of the 
State, the decision was in effect to uphold an 
injunction against the State itself, absolutely 
forbidding the enforcement of its whole 
freight tariff, on the ground of its injustice. 
The court holds that the State legislature can 
never in any case decide the question what is 
reasonable for railroads to charge so as to 
preclude a judicial examination of its action 
by federal courts. As to how the court is to 
determine what are and what are not reason- 
able rates, the answer is that the cost of the 
railroad, its running expenses, the average 
return on similarly invested capital are all to 
be taken into account and the court then de- 
cides whether the rate is fair or unfair. In 
the Nebraska case the court prepared a table 
showing the effect of the tariff, year by year, 
from 1891 to 1893, supposing it to be in 
operation on the seven railroads affected. In 
the last column the result is shown, and the 
result was that the profits would have been 
swept away. 

To sum up the principles of the decision, 
which the court explicitly states will apply to 
future cases, it is not enough to show that a 
State tariff prevents a railroad from paying 
its operating expenses, fixed charges, and a 
dividend upon its stock. This would make 
the profit to the railroad the sole considera- 
tion. A railroad is a public highway, and 
the ‘‘rights of the public’? would be ignored 
if other matters were not taken into the ac- 
count. These other matters are the fair 
value of the property invested, fictitious capi- 
talization, and the question whether the rates 
exacted by the company in order to pay 
dividends, would ‘‘impose upon the public’’ a 
burden ‘‘for the purpose of realizing profits 
upon such excessive valuation or fictitious 
capitalization.’’ What evidence is relevant 
to such an inquiry? The court says: ‘‘The 
original cost of construction, the amount ex- 
pended in permanent improvements, the 
amount and market value of its bonds and 
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stock, the present as compared with the 
original cost of construction, the probable 
earning capacity of the property under par- 
ticular rates prescribed by statute, and the 
sum required to meet operating expenses,”’ 
are all matters for consideration ; but ‘‘we do 
not say that there may not be other matters.’’ 








IMPORTANT DECISIONS. 


FOREIGN CORPORATIONS—CONTRACTS—NEGO- 
TIABLE PAPER. — In Lanter v. Jarris-Conklin 
Mortgage Trust Co., decided by the United States 
Circuit Court of Appeals, Sixth Circuit, it was 
held that a State statute declaring it unlawful for 
any foreign corporation to do business or acquire 
property in the State without first registering its 
charter with the secretary of state, and in each 
county where it proposes to do business, and im- 
posing a fine for violation thereof (Acts Tenn., 
1891, ch. 122) does not render invalid, in the hands 
of an innocent purchaser for value, negotiable 
paper taken by a foreign corporation without 
complying with the statute, nor render unenforce- 
able a trust deed, securing the same, on property 
in the State. The court said in part: ‘*The gen- 
eral and well-settled rule in favor of negotiable 
paper is that an innocent purchaser for value, be- 
fore maturity, is unaffected by the fact that the 
consideration was illegal, and the note void and 
unenforceable by one having notice of the facts. 
If the illegality of the consideration results from a 
statute merely prohibiting a business, or impos- 
ing a penalty, but does not declare a note or bill 
based upon such a prohibited transaction abso- 
lutely null and void, a bona fide holder of such 
paper will be protected. 1 Daniel, Neg. Inst., 
secs. 197, 198; 2 Rand. Com. Paper, sec. 559; 
Farmers’ Nat. Bank v. Sutton Mfg. Co., 6 U.S. 
App. 312-334, 3 C. C. A. 1,and 52 Fed. Rep. 191; 
Williams v. Cheney, 3 Gray, 329; Cazet v. Field, 
9 Gray, 329; Converse v. Foster, 32 Vt. 828; Bank 
v. Thompson, 42 N. H. 369; Vallett v. Parker, 6 
Wend. 615; Vinton v. Peck, 14 Mich. 286; Lacy v. 
Sugarman, 12 Heisk. 354-364. There are a few 
exceptions to this general rule, mainly dependent 
on statutes against usury and gaming. The Ten- 
nessee statute relied upon as making this note 
void, contains no provision either expressly or 
impliedly declaring a note made in course of such 
a prohibited busimess void in the hands of an in- 
nocent holder for value. In Vinton v. Peck, cited 
above, the note in suit was made on Sunday, in 
violation of a statute prohibiting the doing of 
business on that day. Campbell, J., said: 

‘**This note bore on its face a legal date, which 
was placed upon it for the express purpose of ob- 
taining credit for it as a lawful instrument, and it 
would certainly be valid in the hands of a bona jide 
holder. The statute has not declared that notes 
made contrary to the Sunday law shall be void 
under all circumstances. Their invalidity is only 
to be implied from the prohibition of Sunday 


NOTES OF 





business, and under such a statute a bona fide 
holder is protected.’ 

‘In Cazet v. Field, 9 Gray, 329, a note given in 
violation of a statute regulating the liquor busi- 
ness was held valid in the hands of a bona fide 
holder. In Williams v. Cheney, 3 Gray, 215-229, 

a note executed to a foreign insurance company, 
engaged in doing business within the State in vio. 
lation of a statute prohibiting the doing of busi- 
ness until qualification under the law, was held 
valid in the hands of a bona fide holder, although 
the payee could have maintained no action 
thereon. In Converse v. Foster, 32 Vt. 828, the 
suit was upon a note made for the purchase of 
liquor, in violation of a statute prohibiting the 
business. The note was assigned to an innocent 
purchaser for value, who brought suit thereon. 
The court said: 

***The statute of this State in force at the time of 
this transaction prohibited all sales of spirituous 
liqtors, except for certain specified purposes, and 
by certain persons duly licensed therefor, and im- 
posed a penalty for all acts of selling in contra- 
vention of the law, but contained no provisions in 
reference to the legal effect or binding force of 
such illegal contracts of sale, or of any securities 
given for the price of liquors so illegally sold. The 
English statutes against usury and gaming not 
only impose a penalty for such illegal acts, but 
expressly declare that all notes, bills, bonds and 
other securities given upon such illegal considera- 
tions, shall be utterly void. All the cases that 
have been cited, and all that can be, so far as we 
know, both English and American, upon this sub- 
ject, turn upon this very distinction and difference 
between these statutes. In those cases in which 
the legislature have declared that the illegality of 
the contract or consideration shall make the se- 
curity, whether bill or note, void, the defendant 
may insist upon such illegality, though the plaint- 
iff, or some other party between him and the de- 
fendant, took the bill or note bona fide, and gavea 
valuable consideration for it. But, unless it has 
been so expressly declared by the legislature, il- 
legality of consideration will be no defense in an 
action at the suit of a bona fide holder for value, 
without notice of the illegality, unless he obtained 
the note or bill after it became due. This doc- 
trine is fully stated by Mr. Chitty and Judge Story 
in their treatises on bills and notes. See, also, 
Bank v. Barnard, 1 Hall, 70; Vallett vy. Parker, 6 
Wend. 615.’ 

“The case of Lumber Co. v. Thomas, 92 Tenn. 
593, 22S. W. Rep. 743, has been cited as holding 
that the Tennessee act made void all contracts of 
corporations doing business in violation of the 
statutes. That was a suit by the non-complying 
corporation upona contraet made in the course of 
a business conducted in the State without compli- 
ance with the terms of the statute. The question 
as to whether a bona fide holder of negotiable 
paper would be affected, because of the illegal 
character of the business out of which the note 
issued, was not before the court. In the case of 
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Lacy v. Sugarman, 12 Heisk. 354, it was held by 
the Tennessee Supreme Court that an innocent 
holder, for value, of a note made in violation of 
the act of congress. prohibiting business between 
belligerents during the Civil War, was protected, 
and might recover against the maker and in- 
dorsers. The mortgage to secure this note was a 
mere security, and followed the debt.”’ 





SHERIFF—LIABILITY OF SURETIES—LYNCHING 
oF PRISONER.—In State v. Wade, Sheriff, 40 Atl. 
Rep. 104, decided by the Court of Appeals of 
Maryland, it was held that a sheriff,in the ab- 
sence of malicious intent, is not liable for the acts 
of a mob in taking a prisoner, charged with mur- 
der, from the county jail, wherein he had been 
confined, although such jail was insecure, and the 
guard had been removed therefrom and the keys 
given to an old and infirm negro, and the sheriff 
bad knowledge of the existence of public excite- 
ment and had been requested by the prisoner and 
his counsel to remove him to a more secure jail. 
It was further held that the sureties on a sher- 
iff’s bond would not be liable for the acts of the 
sheriff in maliciously aiding a mob to lynch a 
prisoner in his charge. The suit was on the 
sheriff's bond on behalf of the children of the 
prisoner who was lynched. Bryan, J., in a con- 
curring opinion, takes the express ground that 
the statute of Maryland, creating a liability for a 
wrongful act resulting in death, was not broad 
enough to cover the case before the court, so that 
on no theory could there be a cause of action. 
The principal opinion discusses the general prin- 
ciples of the liability of a sheriff and his sureties. 





: 

MASTER AND SERVANT—SERVANT OF ONE MAS- 
TER AS THE SERVANT OF ANOTHER.—The very 
recent decision of the Court of Appeals of New 
York, in the case of Higgins v. Western Union 
Tel. Co., involves a somewhat novel application 
of the doctrine of the liability of the master for 
negligent acts of the servant. The court holds in 
that case that the doctrine of respondeat superior 
applies only when the relation of master and 
servant is shown to exist between the wrongdoer 
and the person sought to be charged with the re- 
sult of the wrong, at the time and in respect to the 
very transaction out of which the injury arose, 
and that the fact that the party, to whose wrong- 
ful or negligent act an injury may be traced, was, 
at the time, in the general employment and pay 
of another person, does not necessarily make the 
latter the master and responsible for his acts. 
The master is the person in whose business he is 
engaged at the time, and who has the right to 
contro] and direct his conduct. Servants who are 
employed and paid by one person may, neverthe- 
less, be ad hoc the servants of another in a partic- 
ular transaction, and that, too, when their general 
employer is interested in the work. 

“Beyond the scope of bis employment,’’ says 
O’Brien, J., in the course of the opinion for the 
court, ‘‘the servant is as much a stranger to his 









master as any third person, and the act of the 
servant, not done in the execution of the service 
for which he was engaged, cannot be regarded as 
the act of the master. And if the servant step 
aside from his master’s business, for however 
short a time, to do an act not connected with such 
business, the relation of master and servant is for 
the time suspended, and an act of the servant 
during such interval is not to be attributed to the 
master. Here the relation of master and servant 
between the conductor of the elevator and the de- 
fendant was suspended during the time that he 
was doing the work of the contractor in moving 
the plaintiff up and down in the shaft. 

‘‘T am unable to distinguish this case in princi- 
ple from the cases in this courtalready cited; and 
the best considered cases in other jurisdictions 
are to the same effect. Murray v. Currie, L. R. 
(6 Com. Pleas) 26; Rourke v. White Moss Col- 
liery Co., L. R. (2 Com. Pleas Div.) 205. In the 
latter case Lord Cockburn stated the rule in these 
words: ‘But when one person lends his servant 
to another for a particular employment, the serv- 
ant, for anything done in that particular employ- 
ment, must be dealt with as the servant of the 
man to whom he is lent, although he remains the 
general servant of the person who lent him.’ The 
true test in such vases is to ascertain who directs 
the movements of the person committing the in- 
jury.”’ 





BILLs AND NOTES—FORGED SIGNATURE—Es- 
TOPPEL—RaATIFICATION.—In Barry v. Kirkland, 
52 Pac. Rep. 771, decided by the Supreme Court 
of Arizona, it appeared that a note was renewed 
by the maker, forging the signatures of his sure- 
ties. After its maturity, and without considera- 
tion, the sureties promised to pay, under appre- 
hension that they had signed. The payee was not 
induced by the promise to do or omit to do any- 
thing to his disadvantage. It was held that they 
were not estopped to deny the genuineness of the 
signatures. A party whose signature toa note 
was forged, after its maturity, without considera- 
tion, or seeing it, and under the apprehension 
that he signed it, promised to pay. It was held 
that his promise was not sucha ratification as 
would make him liable. The court said in part: 
‘‘Under these circumstances, no foundation for an 
estoppel exists. 1 Daniel, Neg. Inst. sec. 859; 
Workman v. Wright, 33 Ohio St. 405; Moore v. 
Robinson, 62 Ala. 537; Crossan v. May, 68 Ind. 
242. If it be contended that, without regard to 
the principle of estoppel, the defendants are lia- 
ble as having adopted the forgery, the authorities 
cited by appellant will not sustain his contention, 
under the facts in this case, as a short review of 
the former will readily disclose. In Woodruff y. 
Munroe, 33 Md. 147, it was held: ‘If in an action 
against an indorser of a promissory note by the 
bona fide holders thereof, it be shown that the in- 
dorsement was not genuine, and the defendant did 
not ratify or sanction it prior to the maturity of 
the note and its transfer to plaintiff, he is not lia- 
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ble. But if he adopted the note prior to its ma- 
turity, and by such adoption assisted in its nego- 
tiation, he would be estopped from setting up the 
forgery in a suit by a bona fide holder. But any 
admissions by the defendant, made subsequently 
to the maturity of the note, would not be evidence 
that he had authorized the indorsement of his 
name thereon.’ Bank v. Keene, 53 Me. 103, is a 
case where, on account of the defendant’s admis- 
sion of the genuineness of the signature, the bank 
refrained from proceeding against the person from 
whom it received the note, and the court held the 
defendant thereby estopped from denying his sig- 
nature. In Greenfield Bank v. Crafts, 4 Allen, 
447, the court was considering the case of a party 
acting with full knowledge of the manner in which 
the note was signed, and the want of authority on 
the part of the actor to sign his name, but who 
understandingly and unequivocally adopted the 
signature, and assumed the note as his own. Dow 
v. Spenny, 29 Mo. 390, went on the proposition 
that the lower court erred in charging the jury 
that the plaintiff must prove that the signatures 
of the defendants on the note were their genuine 
signatures. In Crout v. De Wolf, 1 R. I. 393, the 
third clause of the syllabus is, ‘Where the person 
whose signature is forged promises the forger to 
pay the note, this amounts to ratification of the 
signature, and binds him.’ Butan examination 
of the case shows that evidence was offered to 
prove that the plaintiff had bought the paper in 
consequence of what the defendant said to him, 
and the court charged that if, before purchasing 
the note, plaintiff asked defendant if be should 
buy, and was told he might, defendant could not 
excuse himself on the ground of forgery. So that 
the case may be put upon the ground of estoppel. 
In Shisler v. Vandike, 37 Am. Rep. 704, it was 
held that a promise, by one whose indorsement 
ona note is forged, to pay the same, is void as 
against public policy. This is the entire line of 
authorities cited by counsel for appellant, and it 
will be seen that, in so far as they are applicable 
to the case at bar, they support, rather than im- 
pugn, the holding of the lower court. There are 
numerous authorities which hold that a forgery 
cannot be ratified. Brooke v. Hook is an English 
case reprinted in3 Alb. L. J. 255. This was a 
case where the defendant’s name was forged, and 
he had given a written memorandum that he 
would be responsible for the bill. Chief Baron 
Kelly places his opinion upon the grounds (1) 
that the defendant’s agreement to treat the note 
as his own was in consideration that plaintiff 
would not prosecute the forger; and (2) that there 
was no ratification as to the act done, the signa- 
ture to the note being illegal and void, and, 
though a voidable act may be ratified, it is other- 
wise when the act is originally, and in its incep- 
tion, void. The opinion fully recognizes the 
proposition that when acts or admissions alter the 
eondition of the holder of the paper the party is 
estopped, but it is necessary that such a case be 
made. In McHugh v. Schuylkill Co., 67 Pa. St. 








391, the defense to a bond was forgery. The court 
below charged that if the obligor subsequently 
approved and acquiesced in the forgery, or ratified 
it, the bond was binding on him. It was held 
that, there being no new consideration, the in- 
struction was error; also, that a contract infected 
with fraud was void, not voidable, and confirma- 
tion, without a new consideration, was nudum 
pactum. This proposition is recognized in 2 Dan- 
iel, Neg. Inst. section 1352: ‘When no principle 
of estoppel applies, and when, through mistake, 
a party states that his signature is genuine, and 
afterwards, discovering his error, corrects it be- 
fore the holder has changed his relations to the 
paper, or anyone has dealt with it upon the faith 
of his admissions, we know of no principle of law 
which prevents the forgery from being pleaded.’ 
Upon the principles laid down in these authorities, 
we cannot see how any mere promises to pay a 
forged note can lay the foundation for liability of 
the appellees, when there appear no circum- 
stances to create an estoppel, and the promises 
were made after maturity, without consideration, 
and without full knowledge of the material facts 
in relation to said note.” 





PARTNERSHIP —ILLEGAL CONTRACT — GaM- 
BLING— HORSE RAcinG.—It is held by the 
Supreme Court of Montana, in Morrison v. Ben- 
nett, 52 Pac. Rep. 553, that an agreement between 
three persons to buy a race horse, each to pay 
one-third of the price and to own a one-third in- 
terest, and each to share equally the expenses of 
keeping and training the horse, and the losses 
and profits made from racing it, but one of them 
to be allowed $50 per month and his board for 
attending to and driving it, makes the parties 
partners as to ownership of the horse and profits 
and losses resulting therefrom; that where three 
persons entered into an agreement to buy a race 
horse, and race it for a stake against a horse 
owned by another, they to share equally in the 
winnings, it being agreed among the three that 
they would import a better horse than the other 
party had, and deceive him as to its being an im- 
ported or a better horse, and one of the three se- 
cured possession of the winnings, and refused to 
share them with the others, no action for account- 
ing will lie, as the agreement was dishonest and 
immoral; that where the purposes of a partner- 
ship agreement were dishonest and immoral, the 
law will not aid the parties thereto in adjusting 
their rights among themselves, on the ground 
that the purposes of such agreement have been 
accomplished and executed; and that where three 
persons agree to fraudulently induce another to 
bet with them on a horse race, and to divide the 
winnings among themselves, the agreement to 
divide the profits is not a subsequent collateral 
agreement founded on a new consideration, 80 a8 
to bring it within the rule that such agreements 
are not contaminated by the original illegal 
agreement. 
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EFFECT OF INSOLVENCY UPON THE 
STATUTE OF LIMITATIONS. 


The creditor of an insolvent debtor having 
a claim against which the remedy is not barred 
by the statute of limitations, may ignore the 
debtor’s assigned estate and bring an action 
against the debtor to recover the debt, trust- 
ing to his future acquisition of property out 
of which payment may be had, or the creditor 
may resort to the fund or estate which his 
debtor has provided under the circumstances 
for the extinguishment of his debt; or he may 
abandon the fund, after having filed his claim, 
before participating in a dividend declared by 
the assignee, and bring his action, unless pro- 
hibited by the insolvency law.! This separa- 
tion of the debtor from his estate by the in- 
tervention of insolvency proceedings places 
the right in personam, or the right in rem, as 
a choice of legal pursuits before the creditor. 
By the insolvency the personal liability is not 
affected with reference to the statute of lim- 
itations. It continues to run until action is 
brought. But asa proceeding against the 
sequestered estate is one in rem,’ the right of 
a creditor as affected by the sequestration 
may bring into question that statute ; as where 
an assignment for the benefit of creditors has 
been made by a debtor and under the law, 
and direction of the court having jurisdiction 
of the matter, time for filing claims against 
the estate in the hands of the assignee has 
been fixed, and in pursuance of the same a 
claim is filed, but between the date of assign- 
ment and that of the filing, the statutory time 
within which an action might be brought on 
it against the debtor has elapsed.* Clearly, 
the statute of limitations once put in motion 
isnot arrested as against the debtor or his 
property except by some recognized rule of 
law. Eliminating from the discussion the 
matter of personal liability, what is the effect 
of sequestration upon the rights of the cred- 
itor? For, if they are fixed at the date of 
sequestration the formal filing of claims is a 
secondary matter governed by the direction 
of the court. Hence the lapse of intervening 
time becomes immaterial. Placing the debt- 


1 Smith vy. St. Paul G. F. Ins. Co., 56 Minn. 202. 

2 Granger v. Judge, 27 Mich. 406; Jn re Merchants’ 
Ins. Co., 3 Biss. 163; Minn. T. Mfg. Co. v. Langdon, 44 
Minn. 39. 

3 7 Mete. 348. 
4 In re St. Paul G. F. Ins. Co., 58 Minn. 163. 











or’s property in the custody of the law intro- 
duces a third person into the situation and 
creates a new relation between the creditor 
and the assigned estate. An assignee ora 
receiver has taken the debtor’s property fora 
particular purpose—to administer it and set- 
tle his affairs with his creditors. The as- 
signee’s position is one of trust, and to him 
the doctrine of trust relation has been ap- 
plied ; and so long as it exists the statute of 
limitations has no application and no length 
of time is a bar, because the possession of the 
trustee is the possession of the cestui que 
trust.©5 This doctrine seems to have been first 
directly applied in England in Ex parte Ross,® 
the case of a bankrupt. The lord chancel- 
lor said: ‘‘The effect of the commission is 
clearly to vest the property in the assignees 
for the benefit of creditors, and, therefore, 
they are trustees; and it is an admitted fact 
that unless debts are already barred by the 
statute of limitations when the trust is cre- 
ated, it is not afterwards affected by time.’’ 
As there can be no difference in principle be- 
tween voluntary and involuntary insolvency, 
sequestration of the debtor’s estate is the act 
by which all rights of general creditors are 
determined. If a debt is not then barred by 
lapse of time it is provable and should be al- 
lowed to participate in the distribution of the 
estate. That is the law as applied in the 
United States.’ There is one exception to the 
unanimity of decision and that is from a 
United States District Court. Judge Deady 
expressed his dissatisfaction with the rule. 
But it is submitted that his decision betrays 
its weakness in the following language: ‘‘Of 
course a case may arise where the limitations 
upon the proof of the claim would expire be- 
tween the filing of the petition and the ad- 
judication in bankruptcy, in which event it 
might be necessary to hold that this period 
should not be counted in the limitation, or 
that the creditor should have some reasonable 


5 2 Perry, ‘I'rusts, § 863, cases note 2; Cholmondley 
v. Clinton, 2 Jac. & W. 141. 

6 Ex parte Ross, 2 Glyn & Jam. 330. 

77 Metce. 348; Jn re Leiman, 32 Md. 225 (1869); 
Parker v. Sanborn, 7 Gray, 191; Jn re St. Paul G. F. 
Ins. Co., supra; Von Sachs v. Kretz, 72 N. Y. 548; 
Kirkpatrick v. McElroy, 41 N. J. Eq. 539; Ludington 
v. Thompson, 4 App. Div. (N. Y.) 117; In re Eldridge, 
12 Nat. B. Reg. 540; Wood, Limitations, § 202; Bump, 
Bankr. (10 £d.) 581; Angell, Limitations, § 167; Houck 
v. Dunham, 92 Va. 211, 23 S. E. Rep. 238. 

8 5 Sawyer, 320 (1878). 
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time after notice of the adjudication to make 
his proof.’’ A question for decision was 
whether or not a claim not barred at the date 
of filing the bankrupt’s petition may be proven 
at the date of adjudication, although the 
statutory time has then elapsed? But the 
action was brought by the assignee in bank- 
ruptcy to set aside a fraudulent conveyance 
made by the debtor. And in order to decide 
the above question the court had to construe 
the United States statute in regard to the 
matter, with reference to the local statute of 
limitations of Oregon, and to deny the trust 
doctrine herein referred to, besides refusing 
to follow a decision of Judge Hughes, in an- 
other district.? However, the claim had never 
been proved, and that case has never been 
followed. The trust doctrine was invoked 
in the case of Minot v. Thacher,’® decided 
in 1844. There the time had fully run when 
the claim was offered for proof at a third 
meeting of creditors held pursuant to law, but 
the remedy was not gone at the date of ap- 
pointment of the messenger in insolvency. 
The court held that the sequestration of the 
estate of the insolvent was for the benefit of 
all creditors who had valid claims against it 
at the date of declaration, of insolvency— 
filing of a petition—and the claim was allowed. 
In re Leiman," was not free from fraud, 
but the claimants were not tainted with 
it. The assignee or trustee in insolvency 
refused to ask the aid of equity in behalf 
of creditors to set aside a fraudulent transfer 
of real estate. But after protracted litigation 
begun by them the conveyance was con- 
demned. They were then met by a plea of 
the statute of limitations against claims, the 
most of which had been duly filed under no- 
tice given therefor. The court applied the 
rule laid down in Minot v. Thacher and stated 
that any other would be obviously unjust, 
because if the interval of time be counted, 
the assignee could interpose a defense of the 
statute and defeat the claims of creditors 
which could not be regularly filed before the 
lapse of time would bar an action on them, 


» In re Eldridge, 12 N. B. Reg. 540. 

10 7 Metc. 348. That the capital and assets of a cor- 
poration declared insolvent and in the custody of the 
law are trust funds, see Wood v. Dummer, 3 Mason, 
808; Sawyer v. Hoag, 17 Wall. 610; Upton v. Trebil- 
cock, 91 U.S. 45; Sanger v. Upton, 91 U. S. 60. 

11 82 Md. 225 (1869). 





and which of necessity could not be filed until 
the insolvency of the debtor were known. 
The assignee in bankruptcy in Von Sachs 
v. Kretz,” brought his action to foreclose 
a mortgage given by one of the defend. 
ants, who answered that the mortgage was 
executed in trust for his firm which owed him 
acertainsum of money for services. The 
firm became bankrupt before the debt due to 
defendant was barred. Defendants had judg. 
ment. The mortgage was made by defend- 
ant Kretz to secure a loan to his firm and the 
sum which he claimed was for a percentage 
of profits made on sales for a certain year, 
The rule was recently applied in Minnesota 
in the matter of the St. Paul German Fire 
Ins. Co. That company became insolvent 
after a loss had occurred and the amount of 
it had been ascertained against the company. 
The policy contained a clause prohibiting the 
institution of an action at law thereon after 
the expiration of one year from the date of 
any loss under it. More than a year had 
passed after that date prior to the filing ofa 
claim with the assignee of the insolvent, but 
the insolvency occurred before the contract- 
ual limitation was complete. The question 
arose upon demurrer to the complaint made 
on appeal from a disallowance of the claim by 
the assignee and was overruled. The New 
Jersey Court of Equity invoked the rule in 
the matter of a receivership of partnership 
property.’ But it said that the appointment 
of a receiver must be for the purpose of ad- 
ministering the estate and for the settlement 
of the debtor’s affairs. In 1896 the case of 
Ludington v. Thompson came before the Su- 
preme Court of New York. It had been 
brought by a creditor by leave of court, 
against the receiver of a corporation, at the 
same time of appointment of which the cor- 
poration was dissolved. The creditor’s claims 
had been filed with the receiver in 1888, and 
he disallowed them some three years later; 
but nearly two years elapsed thereafter before 
the creditor learned of the disallowance. He 
brought suit in 1895 and the statute was 
pleaded in bar of the action. The plaintiff 
claimed that the time between the date of 
filing his claim and the date of disallowance 


12 72 N. Y. 548. 

18 58 Minn. 168 (1894). 

4 Kirkpatrick v. McElroy, 41 N. J. Eq. 559 (1886). 
15 4 Appellate Div. 117 (1896). 
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EE 
of same could not be counted in bar and the 
court sustained his contention, upon a review 
of the earlier authorities, holding that the 
rule appeared to apply to any proceeding 
whereby a debtor’s property is taken posses- 
sion of by a court to be administered for the 
benefit of his creditors. But while the stat- 
ute is interrupted as toaclaim against the 
assigned estate, it continues to run against 
one in favor of it where a personal liability is 
sought.’ And as may be inferred from the 
foregoing authorities, it follows that a receiv- 
ership for some temporary accomplishment 
(the property ultimately to return to the 
owner) is not within the operation of the rule 
herein illustrated.\’ It was stated at the out- 
set that a claimant might not be prohibited 
under an insolvency law from bringing suit 
against the debtor to recover the debt and 
might ignore the assignment. But where a 
receiver has been appointed to settle affairs 
among all creditors and one of them brings 
suit to recover against the debtor after he has 
assigned, the judgment per se entered therein 
is not a basis for a claim to be filed against 
the estate.'8 Therefore, if a debt is about to 
be barred, the proper course to take is to 
prove it against the insolvent estate if the 
claimant expects to participate in the distri- 
bution of 1t.!° It certainly is the only course 
if the statute has run its length after the date 
of assignment. And if the insolvent be a 
corporation whose officers and agents are en- 
joined from doing any act whatever by the 
same order of court by which the debtor’s 
estate is sequestrated, an action brought 
against the corporation cannot be defended 
by them and a default judgment would be a 
nullity if presented as a claim to the receiver. 
The Supreme Court of Minnesota has just 
decided in the case of Buffum v. Hale,” 
that where the statute under which a receiver 
is appointed points out the way for claimants 
to participate in the proceedings begun to 
close up the debtor’s affairs, it is exclusive 
asaremedy. The claim was barred as a per- 
sonal liability, but not as against the insolv- 


16 Parker v. Sanborn, 7 Gray, 191. 

V Kirkpatrick v. McElroy, 41 N. J. Eq. 539. 

8 Danforth v. National Chem. Co., 71 N. W. Rep. 
274, 

19 Kirkpatrick v. McElroy, 41 N. J. Eq. 539; Buffum 
v. Hale, Reevr., 73 N. W. Rep. 856. 

2% 73 N. W. Rep. 856. 





ent estate. Instead of filing the claim pursu- 

sant to order of court an action was begun 

against the receiver, but it could not be main- 

tained. C. A. Bucknam. 
Minneapolis, Minn. 








MALICIOUS PROSECUTION — ADVICE OF AT- 
TORNEY—GOOD FAITH. 


STUCKEY v. SAVANNAH, F. & W. RY. CO. 


Supreme Court of Georgia, December 18, 1897. 


When, in the trial of an action against a corporation 
for malicious prosecution, it appeared that the prose- 
cution complained of had been instituted against the 
plaintiff by a person in the employment of the defend- 
ant, and that this was done, not merely upon the ad- 
vice, but by the direction and order, of an attorney-at- 
law, who was, for this identical purpose, the agent 
and representative of the defendant, and where the 
evidence unequivocally showed that the above-men- 
tioned agent, in causing the prosecution to be insti- 
tuted, acted in good faith upon information given him 
by three or more persons, whose statements, if true, 
made a plain and manifest case against the plaintiff, 
there was no error in directing a verdict for the de- 
fendant; and this is true even though one of the per- 
sons upon whose statements the attorney acted, and 
who swore out the warrant against the accused, did, 
after so doing, express to the latter a belief in his in- 
nocence. 


Simmons, C. J.: Stevens was a detective in 
the employment of the Savannah, Florida & West- 
ern Railway Company. One Corbett reported to 
him that certain persons had agreed to break into 
one of the cars of the company upona certain 
night. Stevens, with Westberry, a policeman, 
and Hall, the assistant baggage master and night 
watchman of the company, went to the yard of the 
company, and discovered that the car had been 
opened, and that two or more persons were in the 
car. One of these men they claimed to have rec- 
ognized as Stuckey, the present plaintiff in error. 
He jumped from the car and escaped. Upon the 
following day, Stevens carried Corbett and Hall 
to Simon W. Hitch, who was attorney for the rail- 
way company at Waycross, where the alleged 
crime was committed. Corbett told Hitch of his 
information as to the agreement to rob the car. 
Stevens and Hall told him that the car had been 
broken open, and that they had recognized Stuckey 
as one of those who had jumped from the car and 
escaped. On this statement of facts, Hitch ad- 
vised and ordered Stevens to sue out a warrant 
against Stuckey. The warrant against Stuckey 
was sworn out, and Stuckey was arrested, carried 
before a magistrate, committed, and required to 
give bond for his appearance at the superior court. 
At that court he was indicted. After several con- 
tinuances by Stuckey, he was finally tried and ac- 
quitted. He thereupon brought suit against the 
railway company for malicious piosecution. After 
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the evidence in this latter case had been submitted 
to the jury, the trial judge directed a verdict for 
the defendant, the railway company. Upon this 
trial Stuckey testified that the charge against him 
was false, and that he was not at the car that was 
broken open, but was at his home, at the hour the 
robbery was alleged to have been attempted. 
Other evidence of his alibi was submitted. Also, 
the testimony of a former employee of the com- 
pany to the fact that Stevens had consulted with 
him before suing out the warrant, and that he had 
advised him that in his opinion the evidence was 
not sufficient to convict Stuckey. It was also in 
evidence that after Stuckey had been arrested, 
and had given bond for his appearance in the 
superior court, Stevens told Stuckey that he 
(Stevens) did not think Stuckey guilty, but had 
sworn out the warrant upon information derived 
from others. Stevens denied making any such 
statement, and he, Westberry, the policeman, and 
Hall testified to the same state of facts which they 
had given Mr. Hitch when he authorized the su- 
ing out of the warrant. 

The mere fact that a person has been charged 
with a criminal offense, and has, upon trial there- 
for, been acquitted, does not give him a right of 
action against the prosecutor. He must go further, 
and prove that the prosecution was instituted 
with malice, and without probable cause. Unless 
he shows this, his action must fail. However in- 
nocent he may have been, unless he was prose- 
cuted with malice, and without probable cause, 
he cannot maintain his action. If he shows a total 
want of probable cause, malice will be inferred, 
without proof. Applying these rules to the pres- 
ent case, it is clear to our minds that the court did 
not err in directing a verdict against the plaintiff. 
It seems to us that the evidence showed strong 
probable cause for the institution of the prosecu- 
tion. Hitch was the representative of the com- 
pany in all its legal business -in the city of Way- 
cross. The detective testified that he did not sue 
out the warrant until he had submitted the evi- 
dence to Hitch. Hitch testified that the witnesses 
brought before him testified in the criminal case, 
and in the trial of this case, to the same state of 
facts which they gave him when he authorized 
the warrant to be sued out. If the statements 
made to him were true, or if at the time he be- 
lieved them to be true, he was, in our opinion, 
fully justified in authorizing the prosecution, al- 
though the jury did, in the trial of the criminal 
ease, acquit Stuckey. If a prosecutor is informed 
by credible witnesses of the commission of an 
offense against the laws of the State, and insti- 
tutes a prosecution on the faith of this informa- 
tion, he cannot be mulcted in damages because of 
the acquittal of the accused in the criminal case. 
As said by this court in the case of Rigden v. Jor- 
dan, 81 Ga. 668, 7 8S. E. Rep. 857: ‘‘Under the 
laws of this State, it is not required of a prosecutor 
to be fully satisfied of the truth of the charge; nor 
is it required of him to guaranty a conviction upon 
the charge which he makes against the person ac- 





cused. If he have probable cause for an arrest, 
he is authorized by law to have it made.”’ It is 
argued in this case, however, that the fact that 
Stevens, employed by the company as a detective, 
after the issuance of the warrant admitted to 
Stuckey that he did not believe him guilty, shows 
malice, and a want of probable cause. If Stevens 
had been the only witness against Stuckey, and 
had prosecuted him of his own motion, this argu- 
ment might be of weight. But the evidence shows 
that Stevens was not the only witness, and that he 
did not prosecute Stuckey of his own motion. Ag 
before remarked, Mr. Hitch represented the rail- 
way company, and authorized the prosecution. 
Stevens did not tell him that he had any doubt as 
to the guilt of Stuckey, but, on the contrary, in- 
formed him that Stuckey was the guilty party. 
Even had Stevens told Mr. Hitch that he had 
doubts of the guilt of Stuckey, there were two or 
more other witnesses brought before him upon 
whose testimony he could have relied in authoriz- 
ing the issuance of the warrant. The evidence 
shows that Mr. Hitch acted in good faith. While 
it is true that, under the Code, the advice of an 
attorney does not relieve the client of liability, the 
evidence shows that Mr. Hitch acted in a dual 
capacity,—as counsel for the railway company, 
and as itsrepresentative. As counsel, his opinion 
was that the evidence was suflicient to convict. As 
the representative of the company, he ordered the 
prosecution. Stevens would not sue out the war- 
rant until he had consulted Mr. Hitch. and had 
been instructed by him to doso. Thus, the prose- 
cution was really instituted at the instance of 
Hitch, and no one can doubt, after reading the 
evidence, that he had abundant reason for so do- 
ing. If Stevens, after the warrant had been sworn 
out, made to Stuckey the statements which the 
latter claims were made, that fact could not 
possibly affect the good faith of Hitch; and 
Hitch acted, as we have seen, as the repre- 
sentative of the railway company inthis mat- 
ter. The plaintiff having utterly failed to show 
either malice ora want of probable cause, and the 
defendant having clearly shown that there was no 
malice, and that there was probable cause for the 
prosecution, the court below did not commit error 
in directing the jury to find for the defendant. 
Judgment affirmed. All the justices concurring. 


Notr.—Recent Cases on Advice of Counsel as De- 
fense to Action of Malicious Prosecution.— Advice of 
counsel should be considered in determining, not only 
the existence of probable cause, but also the absence 
of malice. Hurlbut v. Boaz (Tex. Civ. App.), 23 8. 
W. Rep. 446, 4 Tex. Civ. App. 317. That a party acts on 
the advice of an attorney, in suing out a search war- 
rant, does not absolutely show absence of malice, and 
probable cause, especially where the facts are exag- 
gerated to the attorney. Flora v. Russell (Ind. Sup.), 
87 N. E. Rep. 593. Where a defendant seeks to repel 
the inference of malice by showing that he acted on 
legal advice, itis necessary for him to show what facts 
he stated to his counsel when he obtained such ad- 
vice. Brooks v. Bradford (Colo. App.), 36 Pac. Rep. 
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308. To render advice of counsel a defense to an ac- 
tion for malicious prosecution it must appear that de- 
fendant made a full statement of all the facts known 
to him, and was advised to institute the prosecution, 
and that he acted on such advice in good faith, believ- 
ing plaintiff to be guilty. Jackson v. Bell (S. Dak.), 
68 N. W. Rep. 671. To render advice of counsel a de- 
fense to an action for malicious prosecution, it must 
appear what information was imparted to counsel by 
defendant on which advice was given, so that the jury 
may determine whether it wasa full and truthful 
statement of the facts. Jonasen v. Kennedy (Neb.), 
58 N. W. Rep. 122. That advice of counsel may con- 
stitute a defense in an action for malicious prosecu- 
tion, defendant must show that he honestly followed 
advice given on an honest and full presentation of the 


facts as he understood them. Barhight v. Tammany - 


(Pa. Sup.), 28 Atl. Rep. 135, 158 Pa. St. 545, 38 W. N.C. 
862. In an action for malicious prosecution, where it 
appears that defendant built a fence not formally 
opened, and which was not mentioned in the title 
which defendant took to the abutting property, and 
that plaintiff tore down the fence, for which defend- 
ant, after taking legal advice, had him arrested, a 
judgment for defendant was proper. Garnier v. Ber- 
nard, 14 South. Rep. 189, 45 La. Ann. 1265. In an ac- 
tion for malicious prosecution for perjury, it is error 
to reject defendants’ offer to prove by the attorney to 
whom they submitted their case before making the 
information on which the warrant was issued that on 
their statement he advised the prosecution, and to 
characterize such offer as “‘entirely immaterial,” and 
state in connection with it that, unless defendants sus- 
tained their allegation of perjurv, they had no excuse 
for making the information. Biehofer vy. Loeffert (Pa. 
Sup.), 28 Atl. Rep. 217, 159 Pa. St. 365, 34 W. N. C. 100. 
Where a personin good faith communicates to the 
county attorney all the facts known to him concern- 
ing the charge of which he makes complaint, he is not 
responsible, at the suit of the accused, where the at- 
torney makes a mistake in determining whether or 
not there is probable cause for the prosecution. 
Sebastian v. Cheney (Tex. Civ. App.), 24 S. W. Rep. 
970. Where one is advised by his own attorney, the 
assistant county attorney, and the city attorney, after 
a full statement of the facts, that plaintiff was guilty 
of larceny, there is probable cause for commencing a 
criminal prosecution. Genevey v. Edwards (Minn.), 
56 N. W. Rep. 578. In an action for malicious prose- 
cution, proof that defendant placed all the facts be- 
fore the counsel, and acted upon his opinion, estab- 
lishes probable cause. Le Clear vy. Perkins (Mich.), 
61 N. W. Rep. 857. The fact that defendant acted on 
advice of counsel affords strong evidence that the 
prosecution was entered into in good faith, and with- 
out malice. Womack vy. Fudicker (La.), 16 South. 
Rep. 645, 47 La. Ann. 83. Ifa prosecutor has fairly 
submitted to his counsel all the facts that he knows 
are capable of proof, and has acted bona fide on the 
advice given, he is not liable in an action for malicious 
prosecution, even though the facts did not warrant 
the advice and prosecution. Poupard v. Dumas 
(Mich.), 63 N. W. Rep. 301. Defendant in an action 
for malicious prosecution is not entitled to have aver- 
dict directed on the ground that he acted on the ad- 
vice of counsel, where his claim that a fair statement 
of the facts was laid before his attorney, and that he 
honestly followed advice honestly asked, is disputed. 
Connery v. Manning (Mass.), 89 N. E. Rep. 558. That 
a prosecution for forgery was instituted on the advice 
of counsel is only evidence to rebut the presumption 
of malice, and it should be left to: the jury to deter- 





mine whether malice, which might be inferred from 
the want of probable cause, has been rebutted by the 
other evidence. Thurber v. Eastern Building & Loan 
Assn. (N. Car.), 21S. E. Rep. 198. In an action for 
malicious prosecution, it is error to charge that, if de- 
fendant consulted a lawyer in good standing, and laid 
the whole case before him, before causing plaintiff’s 
arrest, and acted on his advice and without malice 
toward plaintiff, that would constitute probable cause, 
as these circumstances could only be considered by 
the jury as evidence to rebut the implication of malice. 
Smith v. Eastern Bldg. & Loan Assn. (N. Car.), 20S. 
E. Rep. 963. Where a person, in good faith, makes to 
the prosecuting attorney a fair statement of the facts, 
as known to him, concerning a charge of which he 
makes complaint, the action of the attorney, in advis- 
ing the prosecution, is conclusive proof of probable 
cause, in an action for malicious prosecution against 
the person making the complaint. Lenoir v. Marlin 
(Tex. Civ. App.), 30 S. W. Rep. 566. Legal advice, to 
constitute a defense to an action for malicious prose- 
cution, must be the honest, unbiased opinion of a repu- 
table lawyer, with knowledge of the facts, and when it 
is shown that such advice was not sought in good faith, 
for the protection of the public, itis nota defense, 
and the attention of the jury should be called to its 
effect by proper construction. Clement v. Major 
(Colo. App.), 44 Pac. Rep. 776. In an action for mali- 
cious prosecution of and arrest ina civil suit it ap- 
peared that before bringing such suit defendant con- 
sulted a competent attorney, who advised him he 
had a cause of action, and was entitled to the 
remedy pursued. Defendant claimed that he 
laid all the facts before the attorney, and acted 
in good faith on his advice. Held, that it was 
proper to submit to the jury the questions whether he 
obtained such advice from counsel, and whether he 
obtained it fairly, and in good faith acted on it. Lan- 
caster v. Langston (Ky.), 36 S. W. Rep. 521. It was 
error to charge that, if the jury believed defendant 
acted “solely”? on the advice of the attorney, etc., 
since he had a right to act on it, or independently on 
his knowledge of the facts. Lancaster v. Langston 
(Ky.), 86 S. W. Rep. 521. That all the material facts 
were submitted to an attorney of 18 years’ experience, 
and that the criminal complaint was made on his ad- 
vice, is a good defense to an action for malicious 
prosecution. Fletcher v. Chicago & N. W. Ry. Co. 
(Mich.), 67 N. W. Rep. 330. Where it appeared in an 
action for malicious prosecution that all the facts in 
defendant’s possession were laid before counsel, who 
advised defendant to prosecute, a verdict for plaintiff 
should be set aside. Bell v. Atlantic City R. Co. (N. 
J. Sup.), 33 Atl. Rep. 211. The fact that defendant, 
in an action for malicious prosecution, consulted 
counsel, and subsequently instituted the prosecution 
on which the action is based, does not raise a pre- 
sumption that the prosecution was advised by counsel. 
Davidoff v. Wheeler & Wilson Manfg. Co. (Sup.), 37 
N. Y. S. 661, 16 Misc. Rep. 31. In the absence ofa 
showing that defendant in an action for malicious 
prosecution made a full and fair statement of the case 
to counsel] before instituting the prosecution, it was 
proper to reject a question put to him as to what ad- 
vice counsel gave him. Davidoff v. Wheeler & Wilson 
Manfg. Co. (Sup.), 37 N. Y. 8S. 661, 16 Misc. Rep. 31. 
In an action for malicious attachment, the fact that 
defendant acted on the advice of counsel, after laying 
before him all the facts, is to be considered in deter- 
mining the question of malice. R. F. Scott Grocer 
Co. v. Kelly (Tex. Civ. App.), 36 S. W. Rep. 410. 
Though a full statement of the facts, to a reputable 
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attorney, and a criminal charge on his advice, in good 
faith, are a complete defense to an action for malicious 
prosecution, the question of good faith is one for the 
jury, where different conclusions might be drawn 
from the evidence. Billingsly v. Maas (Wis.), 67 N. 
W. Rep. 49. A statement by defendant to an attorney 
before instituting a prosecution for fraud in the con- 
traction of a debt was not full and fair where he did 
not disclose that plaintiff’s creditors, including de- 
fendant, had investigated and found plaintiff’s char- 
acter good, though defendant showed the attorney a 
statement in a report of a mercantile agency that 
plaintiff “‘was well spoken of as to character.” 
Struby-Estabrook Mercantile Co. v. Kyes (Colo. App.), 
48 Pac. Rep. 663. To obtain the protection which the 
advice of an attorney affords, it is not enough to prove 
generally that all the facts were laid before the at- 
torney, but it must be shown what facts were commu- 
nicated. Struby-Estabrook Mercantile Co. v. Kyes 
(Colo. App.), 48 Pac. Rep. 668. A defendant in an 
action for malicious prosecution, being himself a 
lawyer, and acting as his own adviser, cannot shelter 
himself behind bis own advice as counsel. Epstein v. 
Berkowsky, 64 Ill. App. 498. A railroad company 
learned that ‘“‘last-end mileage books were being 
wrongfully sold to a broker; that they were taken up 
on trains on which M was a brakeman; that the con- 
ductor, whose honesty was unquestioned, turned over 
to M the tickets as taken up. It was M’s duty to 
place the several kinds of tickets in separate envel- 
opes, and to forward them to the auditor. The con- 
ductor was told of the pending investigation, and 
instructed to keep an sccount of tickets. The reports 
of the conductor called for mileage books not re- 
turned by M. After consulting with attorneys, and 
continuing the investigation for several weeks, the 
facts were fully laid before the public prosecuting 
attorney, by whom the case was presented tq the 
grand jury, who found a true bill against M. Held, 
that there were reasonable grounds for laying the 
case before the prosecuting attorney. Terre Haute & 
I. R. Co. v. Mason (Ind. Sup.), 46 N. E. Rep. 332. It 
may be shown that defendant acted on the advice of 
counsel, though defendant himself was an able lawyer. 
Terre Haute & I. R. Co. v. Mason (Ind. Sup.), 46 N. 
E. Rep. 332. That defendant acted in good faith, and 
in reliance on the advice of legal counsel, given with 
full knowledge of all facts which defendant could 
learn by diligent effort, isa complete defense. Atchi- 
son, T. & S. F. R. Co. v. Brown (Kan. Sup.), 48 Pac. 
Rep. 31, 67 Kan. 785. The fact that counsel advised 
prosecutor to institute the prosecution is no defense, 
where prosecutor withheld material facts in stating 
the case to counsel. Peterson v. Reisdorph (Neb.), 68 
N. W. Rep. 943, 49 Neb. 529. That defendant stated 
all the facts to an attorney, who advised him that he 
had cause for prosecution, is a defense. Goldstein v. 
Foulkes (R. I.), 36 Atl. Rep. 9. One may have proba- 
ble cause for instituting a criminal prosecution, 
though he instituted it for the purpose of collecting a 
debt, and hence it was error to instruct that, if the 
main object in prosecuting was to collect a debt, ad- 
vice of counsel was not a defense. Strehlow v. Pettit 
(Wis.), 71 N. W. Rep. 102. 








JETSAM AND FLOTSAM. 


CITIZENSHIP OF CHILDREN OF ALIEN PARENTS. 


The final word upon this phase of our law of citi- 
zenship seems to be said in the case of United States 





v. Wong Kin Ark, now in advance sheets. The Sy. 
preme Court of the United States, speaking by Mr, 
Justice Gray, held that one born of Chinese parents 
domiciled in California was a citizen, and could not 
be excluded from the United States, although he had 
twice returned to China. The Chief Justice and Mr, 
Justice Harlan entered a vigorous dissent. The cage 
is of first impression in the supreme court; although 
the same opinion has been previously intimated. The 
decision follows a series of well-considered adjudica- 
tions in the circuit court, where the law has long been 
regarded as settled by Mr. Justice Field in the case of 
In re Look Ting Sing, 21 Fed. Rep. 905. The dictum 
to the contrary of Mr. Justice Miller in the Slaughter 
House Cases, 16 Wall. 78, must now be regarded as 
definitely overruled. 

Citizenship is a question not of international but of 
municipal law. The division of the law of citizenship 
into the jus sanguinis and the jus soli is a deduction 
from the division of the jurisdiction of a State into the 
personal and territorial. In the civil law, citizenship 
is by descent. At common law, all those born within 
the kingdom or legeance of the crown were held sub- 
jects; and if the United States have a common law 
this ancient rule governs. Calvin’s Case,7 Rep. 1. 
Whatever abstract rules there may be, the right of 
every sovereignty to determine for itself by its own 
laws who are its citizens isa fundamental one. By 
the fourteenth amendment of the United States con- 
stitution ‘‘all persons born or naturalized within the 
United States are citizens ;” the exception is that those 
not born “‘subject to jurisdiction thereof” are not citi- 
zens. Arethe children of aliens within the exception? 
When within our territory, the sovereigns, diplomats, 
sailors upon ships of war, and soldieis in the organ- 
ized military forces of a foreign State, are not subject 
to our jurisdiction. Children born of parents under 
these circumstances of extra-territoriality would not 
be citizens. The same is true of the children of tribal 
Indians. The logic of these exceptions of sovereignty, 
however, does not apply to the alien subject domiciled 
in the United States. He is subject to the ter- 
ritorial jurisdiction; his children are born subject to 
our jurisdiction; and these, by our municipal law, are 
citizens. Accordingly, the decision reached by the 
suprele court seems to have every sanction of au- 
thority, policy and theory. 

The case further presents a phase of the conflict of 
laws not often considered. The objection to the doc- 
trine of the majority opinion has been taken by very 
high authorities, that as our law provides no right of 
election by or for a child, as do the continental codes, 
adual allegiance will result, and this is urged to be 
contrary to the theory of citizenship. This difficulty, 
however, is apparent rather than real. When a child 
is born in America of Chinese parents, China claims 
him by the jus sanguinis, America by the jus soli. It 
is not a question whether he is an American or & 
Chinaman; he is both. The municipal laws being 
thus in conflict, his citizenship at any time will de- 
pend upon whether he is supject to the jurisdiction 
of the one or of the other country. The duality of 
citizenship is a fact only in a third country. In 
China, he is a Chinaman; in America, an American.— 
Harvard Law Review. 








BOOK REVIEWS. 


AMERICAN DIGEST 1897. 








This immense volume, issued by the West Publish- 
ing Company of St. Paul, contains a digest of all cur- 
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rent decisions of all the American courts, as reported 
in the National Reporter system, the official reports 
and elsewhere, from September Ist, 1896, to August 
ist, 1897. It is also intended to continue, without 
any omission or duplication, the Century Edition of 
the American Digest, comprising the years 1658 to 
1896. 

Each year, as this annual digest has reached us, we 
have taken occasion to comment upon its accuracy, 
exhaustiveness, the admirable character of the work 
of digesting, as well as of the mechanical execution of 
the volume. The same may be said as to the present 
yolume, which, so far as we can see, is beyond the 
pale of reasonable criticism. It is a volume of over 
three thousand pages. 


McKELVEY ON EVIDENCE. 

“The present treatise,” says the author, ‘‘is the em- 
bodiment of an attempt to restate the principles of 
the law of evidence in a manner easy of comprehen- 
sion for the student and for the practitioner easy of 
application.” Itis one of the series known as the 
Hornbook Series and is designed primarily for stu- 
dents, though not without value to the practitioner. 
The statement of the principles of evidence are in the 
main clear and satisfactory and the citation of author- 
ities abundant. Itis a book of nearly five hundred 
pages and is published by West Publishing Co., St. 
Paul. 








BOOKS RECEIVED. 

A Treatise on the Law of Negligence, by Thomas G. 
Shearman and Amasa A. Redfield, Fifth Edition, 
Substantially Rewritten. In Two Volumes. New 
York, Baker, Voorhis & Company, 1898. 


Digest of Insurance Cases, Embracing all Decisions of 
the United States Supreme, Appellate, and Cir- 
cuit Courts, and of the Appellate Courts of the 
Various States. and Foreign Countries, in any 
manner Affecting Insurance Companies, upon 
whatever Plan their Business may be Conducted. 
Also, References to Annotations and to Leading 
Articles on Insurance in Law Journals. Vol. X. 
For the year ending October 31, 1897. By John 
A. Finch, of the Indianapolis Bar. Indianapolis: 
The Bowen-Merrill Company, Publishers, 1898. 


Century Edition of the American Digest. A Com- 
plete Digest of all Reported American Cases from 
the Earliest Times to 1896. Vol.2. Affidavits— 
Appeal and Error, Divisions I toIX. St. Paul: 
West Publishing Co. 1898. 


Pattison’s Complete Digest of Missouri Reports, Em- 
bracing Volumes 1 to 137 of the Supreme Court 
Reports, and Volumes 1 to 69 of the Reports of 
the Courts of Appeals. In Four Volumes. Vol- 
ume II. By Everett W. Pattison, of the St. Louis 
Bar. St. Louis, Mo.: The Gilbert Book Com- 
pany. 1898. 


General Digest, American and English, Annotated. 
Refers to all Reports, Official and Unofficial. Vol. 
IV., New Series. Rochester, N. Y.: The Law- 
yers’ Co-operative Publishing Company. 1898. 


A Digest of the Law of Evidence, by Sir James Fitz- 
james Stephen, Bart., K. C. S. I., D. C. L., 
Formerly a Judge of the High Court ef Justice, 
Queen’s Bench Division; Honorary Fellow of 
Trinity College, Cambridge. Second American 








Edition (from the Sixth English Edition), with 
Annotations and References to American Cases. 
By George Chase, LL.B., Professor of Law in the 
New York Law School, New York City, and Dean 
of the Faculty. New York: Printed for the 
Editor. 1898. 


A Treatise on the Military Law of the United States, 
Together with the Practice and Procedure of 
Courts-martial and Other Military Tribunals. By 
Lieutenant-Colonel George B. Davis, Deputy 
Judge-Advocate General, U. S. A., Professor of 
Law at the United States Military Academy, West 
Point, New York. First Edition. First Thou- 
sand. New York: John Wiley & Sons. London: 
Chapman & Hall, Limited. 1898. 


A Treatise on the Constitution and Jurisdiction of 
the United States Courts, on Pleading, Practice 
and Procedure Therein, and on the Powers and 
Duties of United States Commissioners, with 
Rules of Court and Forms. By Hon. A. H. Gar- 
land, Late Attorney-General of the United States, 
and Robert Ralston, Esq., Former Assistant U. S. 
Attorney for the Eastern District of Pennsylvania, 
Assisted by John H. Ingham, Esq., of the Phila- 
delphia Bar. In Two Volumes. Philadelphia: 
T. & J. W. Johnson & Co. 1898. 








HUMORS OF THE LAW. 


Recently Speaker Reed wished to see a man on 
some pending legislation, and telegraphed for him to 
come to Washington. The man took the first train 
available, but a washout on the road made it impossi- 
ble for the train to proceed farther toward its desti- 
nation. Going to a telegraph station, he sent this dis- 
patch to the speaker: 

‘“‘Washout on line. Can’t come.” 

When Reed read the message he sent back this 
reply: 

“Buy a new shirt and come anyway.”’ 

Judge Hutchinson has more than usual judicial ap- 
preciation of humor, and he furnishes an illustration 
of rustic intelligence recently occurring upon a trial 
before him, says the Chicago Evening Post. The case 
was a damage suit. A country lad, 17 or 18 years old, 
a son of the plaintiff, was put on the stand to testify 
as toaline fence. He gave his testimony in so low a 
tone that Judge Hutchinson said to him: 

**Speak so these gentlemen can hear you,”’ pointing 
to the jury. 

“Why,” said the witness, with a beaming smile, 
‘sare these men interested in pop’s case?” 


This story is told of a judge who was for some years 
on the district bench of North Dakota, says an ex- 
change. On one occasion an attorney appeared before 
him with a written request that a writ of duces tecum, 
linguidus licit, issue; and the judge, after adjusting 
his glasses and giving the paper a very careful read- 
ing, handed it to the clerk with instructions that the 
writ issue, whereupon the clerk informed the court 
he was not an attorney, and did not understand the 
nature of the writ; so the court again took the paper, 
bowed his head, and apparently went off into the far 
land of study, and after some moments had elapsed, 
arose and addressed the clerk as follows: 

““Mr. Clerk, you will issue a writ that will play the 
deuce generally, and take ’em in goin’ an’ comin’, sick 
or well.” 
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1. ADMINISTRATION—Executors—Personal Contracts. 
—The rule that the contracts of executors for services 
to be rendered are their personal contracts, and do not 
bind the estate, has not been changed by Code Civ. 
Proc. § 1814, requiring that actions by executors and ad- 
ministrators on causes belonging to them in their rep- 
resentative capacity and actions against them, except 
to charge them personally, must be brought by or 
against them in their representative capacity.— PARKER 
v. Day, N. Y., 49 N. E. Rep. 1046. 

2. BAILMENT—Negligence.—Where goods are stored 
in the car of a railroad company without its knowledge 
or consent, and it, needing the car, stores the goods in 
its warehouse, as a matter of accommodation to the 
owner, is not responsible forthe burning thereof, un- 
less it is the result of its gross negligence.—TExas 
CENT. R. Co. v. FLANARY, Tex., 45S. W. Rep. 214. 

3. BANKS AND BANKING — Insolvency—Trust Funds.— 
A payment toa bank by draft is within the rule that, 
when trust money is paid into a bank for deposit with- 
out authority, it becomes a preferred claim on the 
bank’s subsequent insolvency.—BROOKE v. KING, 
Iowa, 74N. W. Rep. 683. 

4. BILLS AND NOTES—Alteration of Note—Surety.— 
The addition of the name of another maker to a note, 
at the instance ofthe payee, without the consent of 
the maker already bound, is an immaterial alteration, 
which does not vitiate the instrument, since it does not 
change the original maker’s liability.—TAYLOR v. 
AcoMm, I. T., 458. W. Rep. 130. 


5. BILLS AND NOTES—Indorsers.—In an action on a 
note against a surety, evidence that the payee, on ma- 
turity ofthe note, accepted a payment equal to 90 days’ 
interest in advance, and notified the parties interested 
that the note matured three months iater,is admis- 
sible to show an extension of the note, although there 
was testimony that the payment was not received as 
interest.—HITCHCOCK V. FRACKELTON, Mich.,74 N. W. 
Rep. 720. 


6. BILLS AND NOTES—Principal and Surety—Release. 
—To be entitled to prove that one who appears on the 
face of a note as a maker is in fact a surety, it is not 
necessary to first show thatthe payee agreed to ac- 
cept the person as surety, where he had knowledge of 
the suretyship when the note was made.—DRESCHER 
v. FULHAM, Colo., 52 Pac. Rep. 685. 


7. BONA FIDE PURCHASER — Notice.—The actual pos- 
session of land by one who holds under a bond for title 
is notice toa subsequent purchaser from the same 
vendor of whatever interest the possessor has in the 
land, and such purchaser would take subject to the 
rights of the holder under the bond for title.—BURR Vv. 
TOOMER, Ga., 29S. E. Rep. 692. 








8. CARRIERS — Goods—Bill of Lading.—When goods 
are shipped under a bill of lading stipulating for their 
delivery to the order of the consignor, an indorsement 
by him upon the bill of lading directing delivery toa 
third person, or to his order, for collection, in effect 
makes such person the consignee; and, although such 
bill of lading may further stipulate that its surrender 
shall be required before the delivery of the goods at 
destination, delivery by the carrier without requiring 
such surrender, if made to such consignee, or upon his 
order or by his authority, involves no breach of duty 
tothe consignor.—CHICAGO PACK. & PPOVISION Co. v. 
SAVANNAH, ETC. Ry. CO., Ga., 29 S. E. Rep. 698. 


9. CHATTEL MORTGAGES — Assignee in Insolvency.— 
Where chattel mortgages are void as against an as- 
signee in insolvency of the mortgagor, the creditors to 
whom they were given may prove their claims as gen. 
eral creditors, and, as such, share in the fund arising 
from the sale of the assigned property, pro rata with 
other creditors of that class.—BE8UDEN V. BESUDEN, 
Ohio, 49 N. E. Rep. 1024. 


10. CHATTEL MORTGAGES — Assignment of Mortgaged 
Property.—Where property covered by a chattel mort- 
gage was transferred by the owner to a trustee for the 
benefit of creditors, and the mortgagee accepted a por- 
tion of the mortgage debt out ofthe general fund of 
the estate from such trustee, who was unaware of the 
mortgage, in order to maintain an action to foreclose 
the mortgage the mortgagee must repay the amount 
received from the trustee.—M. RUMLEY CO. V. MOORE, 
Ind., 49 N. E. Rep. 1055. 


11. CONSTITUTIONAL LAaw—Statutes.—Const. art. 2, §1, 
provides that ‘‘every native male citizen of the United 
States and every male naturalized citizen thereof who 
shall have become such 90 days prior to any election, 
ofthe age of 21 years, who shall have been a resident 
of the State one year next preceding the election, and 
of the county in which he claims to vote 90 days, and 
in the election precinct 30 days, shall be entitled to 
vote at all elections which are now or may hereafter be 
authorized by law.” Article 20, § 11, provides that the 
privilege of free suffrage shall be supported by laws 
regulating elections. Acts 1897, p. 115, § 23, relating to 
primary elections, provides that all native born citi- 
zens who since the last general election have become 
of legal age, and all persons naturalized since the last 
general election and who have been legal residents of 
the county for ‘'30 days’”’ prior to the election, shall be 
entitled to vote, on being registered, at any primary 
election: Held that, since the above section of the 
statute is an enlargement of the constitutional right of 
suffrage, it is void.—SPIER V. BAKER, Cal., 52 Pac. Rep. 
656. 


12. CONTRACT—Burden of Proof.—The burden of prov- 
ing that plaintiff had been able to obtain, or had ob- 
tained, employment after his wrongful discharge by 
defendant under a contract of hire, is onthe latter; 
since plaintiff makes out a prima facie case by estab- 
lishing the wrongful breach of the contract.—SouTH- 
WESTERN TELEGRAPH & TELEPHONE CO. V. BROSS, 
Tex., 45S, W. Rep. 178. 


13. CONTRACTS — Oral and Written.—Two persons en- 
tered into an oral agreement, and afterwards, together 
with athird person, executed a written contract cov- 
ering the same matters, but the written contract was 
inconsistent with the oral agreement: Held, that the 
right ofthe parties would be determined under the 
terms of the written contract.—TUGGLE V. CALLISON, 
Mo., 458. W. Rep. 291. 


14. CONTRACTS — Restraint of Trade — Sale of Good 
Will.—All agreements in general restraint of trade are 
against public policy and void; but agreements having 
such partial effect only, made in connection with the 
purchase of a business and its good will, shown to be 
reasonably necessary to the enjoyment of the good will 
of the business purchased, and not oppressive, may be 
enforced.—LUFKIN RULE CO. V. FRINGELI, Ohio, 49 N. 
E. Rep. 1030. 
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15. CORPORATIONS—Actions.—When the manager of a 
corporation goes into another State on business of the 
corporation, service of summons against the corpora- 
tion in a suit relating to that business may be made on 
him there.—HOUSTON V. FILER & STOWELL Co., U. 8. OC. 
C., N. D. (Ill.), 85 Fed. Rep. 757. 

16. CORPORATIONS—De Facto Public Corporation—Col- 
lateral Attack.—Where a reputed public corporation is 
acting under the forms of law, unchallenged by the 
State, the validity of its organization cannot be brought 
in question by private parties. Neither the nature nor 
the extent of an illegality in its organization can affect 
its existence, if it be acting under color of law, and the 
State makes no complaint.—MILLER V. PERRIS IRBIGA- 
TION DisT., U. 8. OC. C., 8. D. (Cal.), 85 Fed. Rep. 698. 

17. CORPORATIONS—Dividends — Estoppel.—Whether 
the action of a corporation in rescinding a resolution 
previously adopted, by which a dividend upon its cap- 
ital stock had been declared, was or was not in a given 
instance valid, if, in a resolution declaring another and 
distinct dividend, it was expressly provided that the 
same was to be in lieu of the former dividend, and ifa 
shareholder accepted payment ofthis latter dividend 
with knowledge of and in accordance with the terms 
of the last-mentioned resolution, he was estopped from 
claiming payment of the first dividend.—ALBANY FER- 
TILIZER & FARM IMP. CO. V. ARNOLD, Ga., 298. E. Rep. 
695. 

18. CORPORATIONS — Financial Reports—Failure to 
Publish.—In an action against the officers of a corpo- 
ration, under Burns’ Rev. St. 1894, §§ 5060, 5062, 5071, 5073, 
providing for the payment of stock and the publication 
of the financial condition of corporations, and that the 
officers shall be liable if any person shall be misied and 
damaged by a failure to publish such report, an allega- 
tion of the insolvency of the company, the failure of 
the officers to publish such notice, and that plaintiffs 
were misled and damaged in a manner alleged, statesa 
cause of action.—CLOW V. BROWN, Ind., 49 N. E. Rep. 
1057. 

19. CORPORATIONS—Foreign Corporations — Jurisdic- 
tion of Courts.—The liability of a foreign corporation 
to be sued in a particular jurisdiction need not be dis- 
tinctly expressed in the statutes of that jurisdiction, 
but may be implied by a grant of authority in those 
statutes to carry on its business there.—BaRkow S&S. 8. 
Co. v. KANE, U. 8.8. C., 188. C. Rep. 526. 


20. CORPORATIONS—Partnership—Contracts.—A peti- 
tion charging one of several corporations as a partner 
of certain others was insufficient to fix the liability 
thereof as such partner, where it failed to allege any 
charter power on its part to enter into such relation.— 
WHITE V. PECOS LAND & WATER CoO., Tex., 45 8S. W. Rep. 
207. 

21. CRIMINAL EvIDENCE—Conspiracy.—Accused told 
D that, if be would lick W, his fine would be paid, to 
which D replied thut he did not want anybody to pay 
his fine, but that he would punch and whip W, where- 
upon accused advised D not to do so, but to slap him. 
D afterwards stated to others that he would whip W, 
and that accused and another would pay his fine; and 
later he did severely beat W, rendering him uncon- 
scious for several days. As D withdrew from the as- 
sault, accused approached, and indicated his satisfac- 
tion at what had been done, but did not strike W, or 
assist D: Held, that accused was not guilty of conspir- 
ing with D to commit the assault.—STATE v. KING, 
Iowa, 74 N. W. Rep. 691. 


22. CRIMINAL LAW—Assault—Self-defense.—In a pros- 
ecution for an assault with intent to do bodily injury, 
the burden is on the State to prove beyond a reasona- 
ble doubt that the assault was not committed in self- 
defense.—STATE V. SHEA, Iowa, 74 N. W. Rep. 687. 


23. CRIMINAL Law — False Pretenses. — Defendant 
falsely represented to his flancee that he had an op- 
portunity to secure a position, and that, as a condition 
precedent, he was required to deposit a sum, which 
she advanced to him on his request: Held, that he was 








guilty of obtaining money by false pretenses, although 
the engagement made it possible for him to obtain the 
money from her, and although he also represented 
that, ifshe would make the advance, they could be 
married immediately.—PEOPLE V. WEIR, Cal., 52 Pac. 
Rep. 656. 

24. CRIMINAL Law—Libel and Slander.—Issuing a cir- 
cular letter falsely purporting to be signed and issued 
by a nominee for office, whereby such nominee is 
represented as abnegating the principles of the party 
he is openly espousing, declaiming his belief in the 
principles of the opposing party, and requesting its 
support, constitutes libel, as calculated to bring such 
nominee into contempt of honorable persons, but not 
as representing him to be a person unworthy of hold- 
ing public office.—SQUIRES V. STATE, Tex., 458. W. Rep. 
147. 

25. CRIMINAL Law—Rape—Election.—One convicted 
of rape on a girl under 16 years of age cannot on appeal 
first object that the State proved more than one act of 
intercourse, and was not required to elect on which act 
it would rely for a conviction.—MITCHELL V. PEOPLE, 
Colo., 52 Pac. Rep. 671. 

26. CRIMINAL Law — Receiving Stolen Property—Ac- 
complices.—Accused, with two others, was jointly 
indicted for larceny and receiving stolen property. 
The indictment as to the other defendants was dis- 
missed, and they testified against accused on the 
charge of larceny, but gave no evidence as to his guilty 
knowledge in receiving the property. Accused was 
convicted of receiving stolen property, and acquitted 
of larceny: Held, that it was not error to refuse an in- 
struction relating to corroboration of testimony of 
accomplices.—HARLESS Vv. UNITED STATES, I. T., 458. 
W. Rep. 1383. 

27. CRIMINAL PRACTICE—Indictment—Duplicity. — An 
information charging, in the language of the statute, 
that defendant did ‘‘barter, sell and exchange and 
otherwise dispose of” liquor, is not duplicitous be- 
cause it charges all the waysin which the offense may 
be committed, especially as the statute permits the 
offense to be stated in the language it uses.—PETTIT V. 
PEOPLE, Colo., 52 Pac. Rep. 676. 


28, CRIMINAL PRACTICE—Indictment—Verdict.—Where 
the indictment charges both robbery and larceny, a 
general verdict of guilty as charged is a verdict of 
guilty of both offenses and is not defective because it 
fails to find which of the offenses the accused com- 
mitted.—_VANCLEAVE V. STATE, Ind., 49 N. E. Rep. 1060. 


29. DEED—Construction.—O conveyed property by a 
deed which stated that the express intent was to con- 
vey all interest of C by reason of her being an heir at 
law of P. Both parties to the deed supposed that OC, as 
heir of P, had a one-twelfth interest; but it appeared 
that C had no interest as heir of P, but did have a one- 
quarter interest as heir of her mother, daughter of P: 
Held, that the interest conveyed was only that which 
the parties supposed CO to possess as heir of P.—MULL 
REED V. CLARK, Mich., 74 N. W. Rep. 711. 


30. EJECTMENT—Defenses—Trust Deed.— An agree- 
ment, supported by a valuable consideration, that 
plaintiff should purchase a trust deed against defend- 
ant’s land, and make an extension of the payment 
thereof for five years, though verbal, may be inter- 
posed as a defense to ejectment brought by the pur- 
chaser at the foreclosure sale under the trust deed 
within the time agreed upon, who had knowledge of 
such agreement.—SWON V. STEVENS, Mo., 458. W. Rep. 
270. 

81. EJECTMENT—Evidence.— Where plaintiff in eject- 
ment claims under an execution sale, but fails to show 
that the execution debtor ever owned the land, he 
cannot recover.—ADAMS V. YATES, Mo., 458. W. Rep. 
304. 

32. EJECTMENT—Legal Title.—A purchaser, at a sale 
on execution against a husband, of land standing in 
the name of the wife, obtains no title which he can en- 
force in ejectment, though the conveyance to the wife 
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was made to defraud the creditors of the debtor.— 
KINGMAN V. SIEVERS, Mo., 45S. W. Rep. 266. 


33. EMINENT DOMAIN—Turnpike Roads.—The owner 
of land abutting on a turnpike road on which was con- 
structed, at grade, a street-railway track, was entitled 
to no compensation for such use of such turnpike 
road, merely because his property was affected by the 
proximity thereto of such railway track, without 
proof of special damage resulting therefrom.—AsH- 
LAND. & C. ST. RY. CO. Vv. FAULKNER, Ky., 458. W. Rep. 
235. 


34. EVIDENCE — Declarations of Partner. — Declara- 
tions of a partner in negotiating a partnership loan, 
which was afterwards made, in furtherance of the 
partnership business, are admissible against the firm. 
—BRITTON V. BRITTON, Ind., 49 N. E. Rep. 1076. 

35. EVIDENCE—Parol Evidence.—Parol evidence in an 
action on note given plaintiff by defendant in liey of 
another note executed by defendant, and assigned to 
Plaintiff, that at the time of executing it plaintiff 
agreed to allow a credit on the note of the proceeds of 
vouchers given by the defendant to the assignor of the 
first note, is objectionable, as varying the terms of the 
note.—LEAVELL V. SEALE, Tex., 45S. W. Rep. 171. 

36. EVIDENCE — Parol Evidence — Varying Note. — 
Parol evidence that, at the time a father and son 
signed a note given for money forthe father, it was 
understood that the son’s signature was not to bind 
him, but merely the estate of the father in case the 
father died, is objectionable as varying the note.— 
LEONARD V. MINER, Cal., 52 Pac. Rep. 655. 

37, EXECUTION— Levy—Description.—A description of 
land in a levy of execution, and deed made in pursu- 
ance of the sale thereunder, by referring to the record 
of the report of commissioners of partition, and judg- 
ment of court, allotting the particular tract intended 
to be referred to in the levy and deed, is a sufficient 
description ; evidence aliunde being admissible to show 
a partition and description of this allotment.—WarT- 
SON V. MCCLANE, Tex., 45S. W. Rep. 176. 

38. EXECUTION—Sales—Effect on Other Liens.—Where 
a judgment creditor caused an execution to be issued 
on his judgment, and effected a redemption of prop- 
erty from a sale on a prior judgment obtained in an 
action begun by attachment, a sale on such execution 
for the amount of the redemption money paid by him 
destroyed all liens subsequent tothe date of such at- 
tachment.—SELLERS V. FLOYD, Colo., 52 Pac. Rep. 674. 

39. FEDERAL CourRTs—Jurisdiction of Supreme Court. 
—A decision by a State supreme court that by a donatio 
causa mortis the equitable title in certain nationa! bank 
shares passed to the donee, under general principles 
of law, involves no federa) question, and is not review- 
able by the supreme court, though Rev. St. § 5139, 
makes such shares transferable on the books of the 
bank in such manner as may be prescribed by the by- 
laws, and the by-laws of the particular bank made the 
shares transferable only on its books. — LEYSON Vv. 
Davis, U. 8. 8. C., 188. C. Rep. 500. 


40. FEDERAL CouRTs—Supreme Court—Jurisdiction.— 
In mandamus to compel a railroad company to repair a 
viaduct in a city in accordance with a State statute, 
the company set up in its answer that, by certain pro- 
visions of its charter, of the general laws of the State, 
and of certain city ordinances, a contract was created 
between it and the city in respect to the viaduct in 
question, and that the obligation thereof would be 
violated by the enforcement of the act under which 
the proceedings were brought. This defense was 
overruled by the trial court, and by the State supreme 
court: Held, that a federal question was specifically 
presented, so as to give the federal supreme court 
jurisdiction to review it.—CHicaGco, B. & Q. R. Co. v. 
STATE OF NEBRASKA, U.S. 8S. C., 188. C. Rep. 513. 


41. FRauD — Discovery While Contract is Executory. 
—A party to an executory contract, which contract he 
was induced to enter into by fraud, cannot, after 
knowledge of the fraud, continue to carry it out, ex- 





acting performance from the other party and receiving 
its benefits, and still maintain an action for the deceit. 
—Kineman & CO. Vv. STODDARD, U.S. C.C. of App., 
Seventh Circuit, 85 Fed. Rep. 740. ‘ 

42. FRAUDS, STATUTE OF.—The agreement of a pur. 
chaser at a trustee’s sale, made before the sale, to con- 
vey to the mortgagor as soon as he reimbursed him for 
the price advanced, is not within the statute of frauds 
after such reimbursement has been accepted.—RICH- 
ARDSON V. CHAMPION, Mo., 45S. W. Rep. 280. 

43. FRUADS, STATUTE OF—Promise to Pay Debt of An- 
other.—A corporation whose debts a stockholder 
therein promises the purchaser of his stock that he 
will pay cannot enforce such promise.—GERMAN STATE 
BANK V. NORTHWESTERN WATER & LIGHT CO., Iowa, 74 
N. W. Rep. 685. 

44. FRAUDULENT CONVEYANCES — Evidence.—Cred it- 
ors attacking a conveyance as fraudulent cannot com- 
plain that part ofthe consideration was a claim barred 
by limitations; yet where one conveys to his grand- 
daughter all his real property in payment of such a 
claim and others held by her, to the exclusion of all 
his other creditors, it tends toshow a purpose to de- 
fraud them.—GENTRY V. FIELD, Mo., 45S. W. Rep. 286. 

45. HigGHways—Alteration—Abutting Owner.—Where 
a highway is raised 18 feet, and carried by a bridge 
over a railroad formerly crossed at grade, it is a change 
in the structural formation of the way, not merely 
made for repair, as required by Pub. St. ch. 52, § 1, and 
can only be effected under the authority of, and ona 
plan fixed by, those having power to lay or alter ways, 
and order specific changes.—DANA V. CITY OF BOSTON, 
Mass., 49 N. E. Rep. 1013. 

46. HOMESTEAD — Assignment.—A person acquiring 
land under a devise from her grandfather has no home- 
stead rights in it, after her father’s death, by reason of 
an assignment of homastead made during her father’s 
lifetime, while he owned a life estate in the land.— 
WILSON V. Counts, 8. Car., 29S. E. Rep. 649. 

47. HOMESTEAD — Character.—A homestead may be 
within the corporate limits of a city, and still be rural, 
within Const. art. 16,§51,or be within the limits ofa 
city, not incorporated, and be urban.—WILDER Vv. 
MCCONNELL, Tex., 45S. W. Rep. 145. 

48. HUSBAND AND WIFE — Community Property— 
Homestead.—An order setting apart the homestead of 
decedent to his widow and their minor children did 
not estop his children by a former wife from asserting 
their claim thereto, as community property of the first 
marriage, where such order was made without their 
consent, and did not in terms devest their title.—CLEM- 
ONS V. CLEMONS, Tex., 458. W. Rep. 199. 

49. HUSBAND AND WIFE—Separate Estate—Trusts.—A 
husband, investing the separate money of his wife and 
his money in land, the wife assenting but not in Writ- 
ing, as required by Rev. St. 1889, § 6869, and taking the 
legal title to himself and wife, holds the title in trust 
for his wife and her heirs, to the extent of the propor- 
tion that her money bears to the price.—JONES V. EL- 
KINS, Mo., 458. W. Rep. 261. 

50. HUSBAND AND WIFE — Separation.—A petition al- 
leging that plaintiff owned land which was in her hus- 
band’s exclusive possession; that it was her separate 
property; that he prevented her from enjoying any 
part of it, and was guiity of such cruel treatment as to 
endanger her life, and to justify her in living separate 
from him,—is sufficient, under 2 Rev. St. 1889, p. 1609, § 
6865, authorizing a decree giving a wife the sole posses- 
sion of lands which she holds in her own right where 
her husband’s ill usage has given her cause to live 
separate from him.—SACKMAN V. SACKMAN, Mo., 458. 
W. Rep. 264. 


51. INJUNCTION — Uniform Insurance Policy.—Suit to 
enjoin the superintendent of insarance from approv- 
ing a uniform policy of insurance, under Act March 18, 
1895, claimed to be unconstitutional as delegating legis- 
lative power tohim, cannot be maintained; it being 
claimed, not that he is about to interfere directly with 
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any contract which plaintiffs have made, or are in- 
tending to make, but that he is aboutto approve a 
form of policy, incase of which the insurance com- 
panies will refuse to issue any other kind of policy, by 
which conduct of the companies, under the guise of 
obedience to said act, plaintiffs may be unable to make 
contracts of insurance, which they might otherwise 
make.—BUSINESS MEN’S LEAGUE V. WADDILL, Mo., 45 
8. W. Rep. 263. 

52. INSOLVENCY — Conveyance — Assignment.—The 
right arising under section 6343, Rev. St. inures to the 
equal benefit ofall the creditors of the insolvent maker 
of the conveyance; and a right of action to enforce the 
trust created by this section accrues to each creditor 
contemporaneously with the execution and delivery of 
the instrument upon which the trust arises, whether 
his claim has been reduced to judgment or not.—BRINK- 
ERHOFF V. SMITH, Ohio, 49 N. E. Rep. 1025. 

53. INSURANCE—Forfeiture.—An insurer waives a for- 
feiture because of concurrent insurance existing be- 
fore the policy was issued, where the local agent, hav- 
ing authority to solicit insurance and collect premi- 
ums, had knowledge thereof when he delivered the 
policy, though it prohibited a waiver by an agent in 
any way other than by written indorsement.—GANDY 
Vv. ORIENT INS. Co., 8. Car., 298. E. Rep. 655. 

54. INSURANCE—Total Loss — Excessive Valuation— 
Under Rev. St. 1895, art. 3089, providing that a fire in- 
surance policy, in case of a total loss, shall be a liqui- 
dated demand against the company for the full amount 
thereof, the company cannot avoid its liability by 
showing that the assured stated an excessive valuation 
in the proof of loss.—GERMAN INS. Co. V. JANSEN, Tex., 
45S. W. Rep. 220. 

55. INSURANCE Laws—Superintendent of Insurance— 
Revocation of License.—By virtue of the provisions of 
section 2745, Rev. St., the superintendent of insurance 
of this State may revoke, or decline to renew, a license 
to transact business in this State toa life insurance 
company created under the laws of another State, if, 
“after demand therefor has been made,” such company 
refuses to pay the taxes assessed against it, and which 
are payable to him according to the terms of said sec- 
tion. This power of the superintendent continues, 
and may be exercised, notwithstanding the commence- 
ment and pendency of an action brought by him 
against such company to recover the taxes thus as- 
sessed.—STATE V. MATTHEWS, Ohio, 49 N. E. Rep. 1034. 


56. INTOXICATING LIQUORS—Indictment—Sufficiency. 
—An indictment under Code, § 2384, providing that who- 
ever shall erect or use “any building;, erection, or 
place” for certain purposes shall be guilty ofa nui- 
sance, charged that defendant used a certain ‘‘ building 
or place” in the county forthe purpose of unlawfully 
selling, etc., in said “building or place,” intoxicating 
liquors, etc.: Held, that the words “building or place” 
did not render the indictment uncertain.—STaTE Vv. 
Dixon, lowa, 74N. W. Rep. 692. 


57. JUDGES—Disqualification.—Under Sess. Laws 1891, 
p. 141 (3 Mills’ Ann. St. § 1038), authorizing a judge to 
call in a judge from another district for any purpose 
which seems properto him, itis the duty of ajudge 
who had been counsel for one of the parties ina matter 
being litigated in his court to callin another judge.— 
STERLING NO. 2 DITCH CoO. V. ILIFF & PLATTE VALLEY 
DitcH Co., Colo., 52 Pac. Rep. 669. 


58. JUDGMENT—Alternative Provision — Waiver.—In 
an action by pledgor to recover possession of mining 
stock or its value, plaintiff may waive his right to have 
included in the judgment the alternative provision for 
the recovery of its value.— COLBURN V. RILEY, Colo., 52 
Pac. Rep. 684. 

59. JUDGMENT — Equitable Relief.—In condemnation 
proceedings by a railroad, where the judgment, en- 
tered by the fraud of plaintiff, erroneously deducted, 
from the damages allowed defendant, the costs accrued 
after the filing of the report of the commissioners, the 
failure of defendant to appeal from the dismissal of his 





motion to set aside such judgment because of the fraud, 
or to appeal from the judgment within the time allowed 
for appeals, precludes him from thereafter bringing a 
suit in equity, to set aside the judgment on the ground 
of fraud.—PERKINS V. ST. LOUIS, ETC. R. Co., Mo., 458. 
W. Rep. 260. 

60. JUDGMENT — Res Judicata.—A water company 
which has elected under a State statute to sell its prop- 
erty to the city, and has petitioned a court to appoint 
commissioners under such statute to appraise its 
value, is not thereby precluded from maintaining a bill 
in a federal court totest the constitutionality of the 
statute.—NEWBURYPORT WATER CO. V. CITY OF NEW- 
BURYPORT, U.S.C. C., D. (Mass.), 85 Fed. Rep. 723. 

61. JUDGMENT OF PROBATE COURT—Construction of 
Will.—Where a will was construed by the probate 
court having jurisdiction, and the estate distributed 
thereunder, the widow of the testator, who gave her 
written consent to such construction, and acquiesced 
without objection in the distribution, cannot attack 
the same after the lapse of 22 years in an action against 
her co-executor, it appearing that she knew all the 
facts, and that no undue influence was exercised to 
obtain her assent to the action taken.—HILLER Vv. 
Lapp, U.8.C.C. of App., Ninth Circuit, 8 Fed. Rep. 
703. 

62. LIBEL.—To publish that a corporation puts in 
out-of-date school books in frontier or backwoods 
States, and that “books that are referred to nowadays 
as a laughingstock by intelligent teachers are foisted 
upon whole States for a series of years,” so relates to 
its methods in pursuing its business as to be actiona- 
ble, without allegation of special damages.—AMBERI- 
CAN BOOK Co. Vv. GaTEs, U. 8.0. C., 8. D. (Iowa), 85 
Fed. Rep. 729. 

63. LIMITATION OF ACTIONS—County Boaods.—A law 
organizing a new county from territory composing 
other counties, and providing that the new county 
shall assume the indebtedness of the old counties, 
and that all existing rights of action by or against 
either of them may be maintained by or against the 
new county, does not create a new debt, or renew, or 
by implication extend, the time of payment of any 
obligation of either of such counties, so as to affect the 
running of limitation against it.—ROBERTSON V. BLAINE 
County, IpaHo, U.8.C.C., D. (Idaho), 8 Fed. Rep. 
735. 

64. MANDAMUS TO MUNICIPAL OFFICER—Electric Wires 
in Streets.— Mandamus will not issue to compel a street 
commissioner to issue a permit for the laying of elec- 
tric wires in the streets, when he has no authority to 
do so without the assent of a board of public improve- 
ments, having general control of the matter.—STaTE OF 
MISSOURI V. MugPHY, U. 8. 8S. C., 188. C. Rep. 505. 


65. MARRIED WoMAN—Estoppel.—A married woman, 
who joins with her husband in a mortgage of land 
which by unrecorded deed he had conveyed to her, 
having joined with him in leading the mortgagee to 
suppose it was still his property, is estopped to assert 
against the mortgagee, after he has acted to his disad- 
vantage on the supposition, the statute relieving a 
married woman from liability on a contract of surety- 
ship.—GALVIN V. BRITTON, Ind., 49 N. E. Rep. 1065. 


66. MASTER AND SERVANT—Hazardous Employment.— 
Where deceased, whu was employed by the defendant 
railway company in unloading logs from the cars at a 
skidway, in which work he had been engaged for some 
time, and the hazardous nature of which he well knew, 
left the man hole in the skidway, and went thereon, for 
the purpose of starting some logs, and was killed by a 
rolling log, defendant was not liable for his death, as 
it was the result of his own recklessness.—GULF, B. & 
K. @. Ry. Ca. v. HERNANDEZ, Tex., 45S. W. Rep. 197. 


67. MASTER AND SERVANT—Negligence—Assumptien 
of Risk.—An action will not lie for death caused bya 
difference in the height of drawheads, whereby, in 
making a coupling, the link is caused to slide over the 
bumper, permitting the cars to collide, crushing the 
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brakeman, where the cars were in their normal condi- 
tion, and it was not an unusual thing for a switch 
brakeman to be required to couple cars in which the 
drawheads were of different heights. — HOLMES Vv. 
SOUTHERN Pac. Co., Cal., 52 Pac. Rep. 652. 

68. MECHANICS’ LIENS — Assignment. — Though Acts 
16th Gen. Assem. ch. 100, § 18, provides that mechanics’ 
liens are assignable, and follow the assignment of the 
debt, a person entitled to such a lien may waive it, 
and may also assign the debt without the lien.—PEaT- 
MAN V. CENTERVILLE LIGHT, HEAT & POWER CO., Iowa, 
74 N. W. Rep. 689. 

69. MECHANIC’S LIEN — Interest of Reversioner. — C 
leased to M certain real estate, upon which the lessee 
erected improvements, under special stipulation 
that he was to expend $2,500 in permanent improve- 
ments: Held, that under section 1, p. 44, Sess. Laws 
1894, a mechanic’s lien does not attach to the interest 
of the lessor as reversioner.—MORROW V. MERRITT, 
Utah, 52 Pac. Rep. 667. 

70. MECHANIC’s LIEN—Repairs—Liability of Owner.— 
Whether or not a material man who furnishes material 
for the construction of an addition of two rooms and a 
hallway to a dwelling house is within the class of per- 
sons in whose favor, under section 2802 et seg. of the 
Civil Code, a right of action arises against the owner, 
depends upon whether the work done amounts to a 
rebuilding or only to a repairing of the house.— WILLIS 
v. BoyD, Ga., 298. E. Rep. 707. 

71. MInEsS—Co-tenants.—Where a co-tenant of a mine 
acquired by location purchases a title initiated by a 
relocation, the purchase inures to the benefit of his 
co-owners in the original location.—MILLS V. HART, 
Colo., 52 Pac. Rep. 680. 

72. MINING—Tenants in Common.—In an action by 
tenants in common to restrain a co-tenant from exer- 
cising exclusive ownership over a certain mine in 
which they were respectively interested, the alleged 
fact that defendant’s work enhanced the value of the 
property by developing it was immaterial.—HARRIGAN 
v. LYNCH, Mont., 52 Pac. Rep. 642. 

73. MORTGAGES—Assumption of Debt.—A purchaser 
of a portion of a tract of mortgaged real estate, who, 
by a stipulation in his deed, assumed the payment of 
such mortgage on the entire tract, as part of the con- 
sideration of such conveyance, became bound as the 
principal debtor, and, on failure to protect the owner 
of the remaining portion of such tract against such 
mortgage, became liable to such owner for any dam- 
ages occasioned thereby.—FLEMING V. REED, Ind., 49 
N. E. Rep. 1087. 


74. MORTGAGES—Extinguishment—Revival. — Where 
a payment was made on a bond secured by mortgage, 
and afterwards the payment was returned to the 
obligor, with the agreement that the lien of the mort- 
gage should revive, such agreement does not revive 
the lien as to purchasers whose rights in the mort- 
gaged property accrued prior to the payment.—Mc- 
Cown Vv. WESTBURY, S. Car., 29S. E. Rep. 663. 


75. MORTGAGE FORECLOSURE — Sale on Execution.— 
The sale of property under an executicn issued upon 
the foreclosure of a mortgage thereon will devest the 
lien of ajudgment against the mortgagor of older date 
than such mortgage, and will pass to the purchaser at 
such sale the title to the mortgaged property freed 
from the incumbrance of the lien imposed by the older 
judgment.—BRUNSWICK SAV. & TRUST CO. V. NAT. BANK 
OF BRUNSWICK, Ga., 29S. E. Rep. 688. 


76. MORTGAGES—Power of Sale.—A power of sale in a 
mortgage is not affected by the mortgagor’s death.— 
CARTER V. SLOCOMB, N. Car., 29S. E. Rep. 720. 


77. MORTGAGES—Record — Priority. — The mortgagor 
in an unrecorded mortgage, by representing his prop- 
erty as unincumbered, procured the indorsement of 
others for various sums, which were put into judg- 
ments. The mortgagee had no knowledge of the 
representations, and had only negligently failed to 
record his mortgage. There was no agreement be 





tween mortgagor and mortgagee not to record, and no 
fraud on the part of the mortgagee: Held, that the 
mortgagee’s lien could not be postponed for the judg. 
ments.—HORD V. HARLAN, Mo., 458. W. Rep. 274. 

78. MUNICIPAL CORPORATIONS — Board of Health — 
Negligence.—A city is not liable for loss caused by the 
infection of plaintiff's premises by smallpox, where 
the disease did not break out through the fault of the 
board of health of the city, and the board did its duty 
in disinfecting and quarantining the house, and the 
only use made of the premises was that necessary to 
the proper care of the patients who were found there 
suffering from the diseas2.—WEBB V. BOARD OF HEALTH 
OF CITY OF DETROIT, Mich., 74 N. W. Rep. 734. 

79. MUNICIPAL CORPORATION — Defective Sewers.—A 
municipal corporation is liable toa property owner for 
damage sustained by a negligent failure to keep its 
drains and sewers in repair; thus causing surface 
water to pond upon such property, and render it less 
valuable for use and occupation.—MAYOR, ETC., OF 
BRUNSWICK V. TUCKER, Ga., 298. E. Rep. 701. 


80. MUNICIPAL CORPORATION—Defective Sidewalks— 
Negligence.—In an action against the city for injuries 
caused by falling on the sidewalk covered with ice, 
an instruction that it was the duty of the city to keep 
its sidewalk in a reasonably safe condition, and free 
from obstructions dangerous to persons using ordinary 
care, but that defendant was not liable for an accumu- 
lation of ice or snow which produced mere slipperi- 
ness, but had not become uneven or rounded, so as to 
form an obstruction, is correct.—CITY OF LYNCHBURG 
Vv. WALLACE, Va., 298. E. Rep. 675. 


81. MUNICIPAL CORPORATIONS — Powers—Licenses.— 
Where a licensee, under a void license of a city, erects 
scales in a street, the city is not liable for damages for 
the removal of such scales, if done in a proper manner. 
—CITY OF TELL CITY V. BIELEFELD, Ind., 49 N. E. Rep. 
1090. 


82. MUNICIPAL CORPORATIONS — Villages — Special 
Meetings.—The village charter provided “or ‘‘special 
meetings, notice of which, in writing, shall be given to 
each trustee or left at kis place of residence at least 
six hours before the time of meeting.” The president 
called the meeting, and the marshal testified that he 
served notice upon all the trustees that he could find, 
and left such notice at the residence of the others, and 
that after the meeting he made a return of the service 
and gave it to the clerk. The marshal was corrob- 
orated, and there was pasted upon the records of the 
council a certificate by him showing service of notice. 
Neither the call for the meeting, nor the proof of serv- 
ice of the notice, appeared on the record, and there 
was no proof of the contents of such notice served. All 
the trustees attended the meeting except one: Held, 
that the meeting was a lawful one. — LEWICK V. 
GLAZIER, Mich., 74 N. W. Rep. 717. 


83. NEGLIGENCE—Dangerous Premises.—A space of 
344 feet between defendant’s house and the sidewalk 
was paved with the same kind of material as the walk, 
and there was nothing to indicate the boundary be- 
tween the walk and defendant’s land except that cer- 
tain steps projected thereto from an adjacent building. 
A man was shoveling coal from a wagon onto the 
walk, and another shoveled it into a coal hole 18 inches 
from defeadant’s house. Coal covered the walk from 
the wagon to the house. Plaintiff (a foreigner, having 
no knowledge of the practice of delivering coal 
through coal holes), while coming down the walk, 
stepped on said projecting steps, and from thence on 
the coal,and then into the hole 30 inches from the 
steps, and was injured: Held, that as a matter of law 
defendant was not negligent.—LORENZO v. WIRTH, 
Mass., 49 N. E. Rep. 1010. 


84. NUISANCE — Damages.—Where the erection and 
use of stock pens adjacent tb residence property causes 
annoyances, by noise and disagreeable odors of a per- 
manent nature, the measure of damages is the differ- 
ence in value of the property with and without such 
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annoyances.—DENISON & P. 8. Ry. Co. v. O’MALEY, 
Tex., 45S. W. Rep. 227. 

85. PARENT AND CHILD—Custody of Child.—A mother, 
by will which was drawn Ly her husband and with his 
consent, expressed her desire that her child be per- 
mitted to remain with and be reared by her sisters. 
After the child was thus cared for for nearly six years, 
the father brought proceedings for his custody: Held 
that, it appearing that it was for the advantage of the 
child to remain with his aunts, their custody of him 
should continue.—STRINGFELLOW V. SOMERVILLE, Va., 
29S. E. Rep. 685. 

86. PARTNERSHIP—General Assignment.—A partner 
cannot create a trust or make an assignment for the 
benefit of certain creditors, of all the buildings and 
their contents, used in the firm’s business of manufact- 
uring pickles, with power to the assignee to close out 
said business, without the consent or ratification of 
the other members of the firm, and the fact that by the 
partnership articles said partner was designated as 
general manager, with full and sole power to regulate 
said business, does not authorize such general assign- 
ment by him.—CALLAHAN V. HEINZ, Ind., 49 N. E. Rep. 
1073. 

87. PARTNERSHIP — Individual Transactions.—Under 
Rev. Stat. 1889, § 2384, providing that all contracts only 
joint at common law shall be construed as joint and 
several, and section 2387, providing that, in all cases of 
joint obligations of co-partners or others, suit may be 
prosecuted against any one or more of those so liable, 
the common-law rule that a partner could not sue his 
firm at law on a note executed by the firm to himself 
does not apply.—WILLIS V. BARRON, Mo., 45S. W. Rep. 
289. 

88. PLEADING—Action on Contract—General Denial.— 
Where one is sued on an implied contract for certain 
services rendered, it is permissible, under a general 
denial, to show an express contract for the same serv- 
ices, and it is immaterial that such express contract 
was unlawful and invalid.—STEWART V. THAYER, Mass., 
49 N. E. Rep. 1020. 

89. PLEADING—Petition.—Under the system of plead- 
ing established in this State, every suit should be 
commenced by petition plainly, fully and distinctly 
setting forth in orderly paragraphs the plaintiff's 
grounds of complaint. Therefore a petition which 
does not plainly, fully and distinctly set forth a cause 
of action ought, on proper demurrer thereto, to be 
dismissed, unless its defects are cured by appropriate 
amendment.—MATHEWS V. BURCH, Ga., 29 S. E. Rep. 
697. 

90. PRINCIPAL AND AGENT — Authority of Agent. — 
Where one rents land from the agent of the owner, the 
contract being made with the agent in his individual 
name, the latter may maintain an action on such eon- 
tract, though the fact of his agency was known by the 
renter; and accordingly the payment of such rent may 
be enforced by a distress warrant sued out by the 
agent in his own name.—SPENCE V. WILSON, Ga., 29 S. 
E. Rep. 713. 


91. QUO WARRANTO—Injunction.—Injunction is the 
proper remedy when one occupying the office of mayor 
seeks to stay the intrusion of another claimant into 
the office until title thereto should be determined by 
proper legal remedy.—PARSONS V. DURAND, Ind., 49 N. 
E. Rep. 1046. 


92. RAILROAD COMPANY—Turntables—Injury to Chil- 
drepv.—To render a railroad company liable for injury 
to a child non sui juris, received while playing on its 
turntable, left unguarded and unlocked, which, as 
known by the company’s agents and servants, was, 
when unlocked,a dangerous appliance to children, 
and frequently visited and put in motion by them, it 
is not necessary that the child have had permission to 
go on the turntable.—SaN ANTONIO & A. P. Ry. Co. Vv. 
MORGAN, Tex., 45S. W. Rep. 170. 


93. RELEASE—Validity.—The parents of an intestate, 
who was killed while employed on a railroad, settled 





with the company, and released all claims to damages. 
There were no debts against the deceased, and his 
parents were his sole heirs: Held, that the settlement 
and release by the parents, though made without in- 
tervention of an administrator, was valid, and pre- 
cluded a recovery for the intestate’s death by an ad- 
ministrator who was appointed after the settlement.— 
CHRISTIE V. CHICAGO, R. I. & P. R. Co., lowa, 74 N. W. 
Rep. 697. 

94. REPLEVIN — Fraudulent Representations — Evi- 
dence.—In replevin for goods purchased on credit 
under an alleged false representation by the buyer as 
to his solvency, a deed of assignment thereafter given 
by him toa third person, who interpleaded, is admis- 
sible in evidence as subsequent conduct of the buyer, 
and to show with what motives he made said deed.— 
NOBLE V. WorTsY, I. T., 458. W. Rep. 137. 

9. Res JupicaTa—Identity of Causes of Action.— 
The fact that the form of action was different ina 
former case, and that one of the defendants in that 
case is not a defendant in the case at bar, does not 
prevent the decree in the former suit from operating 
as a bar, if the cause of action was the same, and the 
case was tried on the merits, and the question pre- 
sented in the suit at bar was tried and determined 
there.—HARLOW V. BARTLETT, Mass., 49 N. E. Rep. 
1014. 

96. RES JUDICATA—Parties.—In mandamus to compel 
payment of a judgment, it is no defense that the judg- 
ment was on a Void Claim.—BEAR V. COMMISSIONER OF 
BRUNSWICK County, N. Car., 29S. E. Rep. 719. 

97. SaLE—Appeal—Presumptions.—Civ. Code, § 1749, 
providing that when a buyer of personalty does not 
pay for it according to contract, the seller may rescind 
the same, or enforce his lien for the price, does not 
apply to an agreement to sell personal property, the 
purchaser paying part of the price, and agreeing to 
pay the balance at a future time, when the seller is to 
give a bill of sale.—RAYFIELD V. VAN METER, Cal., 52 
Pac. Rep. 666. 


98. SaLes—Action for Price.—The fact that the seller 
had charged an exorbitant price, and more than the 
goods could have been purchased for elsewhere, which 
the buyer did not discover until after he had given a 
note for the price, was no defense to an action on the 
note, in the absence of fraud.—HODGEs V. TRUAX, Ind., 
49 N. E. Rep. 1079. 


99. SALES—Delivery—Agency.—One may be an agent 
to introduce certain manufacturers’ goods, though he 
sells them to customers of his own, and is personally 
responsible to the manufacturers for their price with- 
out reference to the time when the customers pay him. 
—LAMBETH ROPE Co. V. BRIGHAM, Mass., 49 N. E. Rep. 
1022. 


100. SCHOOL DISTRICTS—Establishment—Elections.— 
Const. ord. 1, § 4, and article 11, § 1, require the legisla- 
ture to maintain a general, uniform and thorough sys- 
tem of public schools: Held, that Laws 1897, p. 136, 
amending Pol. Code, §§ 1770-1782, classifying school 
districts with relation to population for the purpose 
of electing trustees, and providing different methods 
of election in the different classes, does not destroy 
the system required by the constitution, and does not 
otherwise violate said provision, since the classifica- 
tion is reasonable, and the operation of the act is rea- 
sonable and uniform on all districts within the classi- 
fication, although in the present year the classification 
extends to only a few districts.—STATE v. LONG, Mont., 
52 Pac. Rep. 645. 


101. SCHOOLS AND SCHOOL DISTRICTS—Discontinuing 
School.—Burns’ Rev. St. 1894, § 5920a, gives a township 
school trustee discretionary power to cause the aban- 
donment or discontinuance of a public school, or the 
removal or change of schoo! building or sites, subject 
to appeal to the county superintendent of schools: 
Held, that such discretion is not abused by a school 
trustee who discontinued a school for an indefinite 
time because the pupils attending could be accommo- 








506 CENTRAL LAW JOURNAL. 





No. 24 








dated as well or better at other schools, and notified 
patrons, offering them the privileges of other con- 
venient schools which they might choose.—DavIs Vv. 
MENDENBALL, Ind., 49 N. E. Rep. 1048. 

102. STATUTES—Obligation of Contracts.—The repeal 
of a provision in the charter of a railway company re- 
quiring the owner of stock killed by the negligence of 
the company to sue for damagestherefor within six 
months does not impair the obligation of the charter 
contract.—LOUISVILLE & N. R. CO. Vv. WILLIAMS, Ky., 
45 8. W. Rep. 229. 

108. TAXATION — Collateral Inheritance Tax. — The 
collateral inheritance tax law (Acts 26th Gen. Assem. 
ch. 28, § 1) provides that all property in the State which 
shall pass to any person other than persons exempted 
shall be subject to a tax of 5 per cent. of its value 
above the sum of $1,000. Other parts of the act provide 
that the tax is only payable on account of the prop- 
erty of an estate in excess of $1,000, which remains 
“after the payment of all its debts:” Held, that the 
word ‘‘person,” in section 1, though importing the 
singular, should be extended to include the plural; 
that the debts referred to are the debts of the estate, 
and not of the collateral heirs; and that therefore the 
$1,000 exemption should be taken from the aggregate 
amount of the property, which remains after payment 
of the debts of the estate, and not from the share of 
each heir.—IN RE MCGHEBR’sS ESTATE, Iowa, 74 N. W. 
Rep. 695. 

104. TENDER — Use of Deposit—Lien. — Money ten- 
dered into court by a defendant on a plea of rescission 
of a trade for breach of warranty cannot be adjudged 
to plaintiff, and set off against the judgment which he 
secures against defendant, without defendant’s con- 
sent, but must be used for the purpose for which it 
was deposited.—_SANDERS V. BRITTON, Tex., 45 S. W. 
Rep. 209. 

105. TOWNSHIP — Defective Bridges. — In an action 
against a township for damages from defects in bridge, 
it is for the jury to determine whether the character of 
the defect and its appearance was such as to give no- 
tice to the township thereof, so that, on further inves- 
tigation by a person of ordinary skill, the necessity of 
repairs would have been apparent. — RANDALL V. 
TOWNSHIP OF SOUTHFIELD, Mich., 74. N. W. Rep. 716. 

106. TRADE-MARKS—Infringement.—A label on whisky 
bottles which in size, shape and color is an evident 
imitation of the label on a well-known brand of 
whisky, and which differs from it merely in some de- 
tails of the inscriptions on the label, is a fraud, the 
use of which will be enjoined.—_HIRAM WALKER & SONS 
Vv. HOCKSTAEDER, U.S.C. C.,N. D. (Ill.), 85 Fed. Rep. 
776. 

107. TRADE-MARK—Priority—Use — Invention. — The 
exclusive right tothe use of a trade-mark or device 

rests, not on invention, but on such use as makes it 
point out the origin of the claimant’s goods, and must 
be early enough for that, but absolute priority, or in- 
vention, is not required.—TETLOW V. TAPPAN, U.S.C. 
C., 8. D. (N. Y.), 8 Fed. Rep. 774. 


108. TRESPASS—Public Way.—A roadway leading toa 
great pond, which has been used and traveled by tne 
public without objection for more than 100 years, until 
the erection of a barrier by the owner of the land, in 
the absence of anything showing that such usage was 
adverse or a dedication on the part of the owner’s 
predecessors in title, is not a public way.—SLATER Vv. 
Gonn, Mass., 49 N. E. Rep. 1017. 


109. TRUST—Resulting Trust.—One who, acting as the 
agent inthe purchase of land, takes the deed in his 
own name, is regarded as having purchased for his 
principal, and will be held as trustee.—JACKSON Vv. 
PLEASONTON, Va., 298. E. Rep. 680. 


110. TRUST DEED — Substitution of Trustee.—Where 
the trustee named in a firm deed of trust given to se- 
cure certain creditors takes possession of the property, 
and the beneficiaries accept the security, other cred- 
itors are not defrauded by a reservation to the grantors 








of power to appoint a substitute for the trustee in case 
he fails to act, no occasion having arisen for the exer- 
cise of such power.—COOK & BERNHEIMER Co. V. Hunt, 
Tex., 458. W. Rep. 153. 

111. VENDOR AND PURCHASER — Contract—Option.— 
Where one by a written agreement binds himself to 
convey to another a designated tract of land upon the 
payment of a sum stated, and by the same agreement 
likewise undertakes to extend the time of payment to 
a definite time in the future, and the vendee upon his 
part undertakes to pay a sum certain annually by way 
of rent for the intermediate use of the premises, the 
vendee has the election at any time to tender the full 
amount of the purchase money, with interest, and 
then to demand a conveyance; and, a continuing 
tender being made by him in accordance with the 
terms of the contract, the right of the vendor to de- 
mand rent thenceforth ceases.—PERRY V. PASCHAL, 
Ga., 298. E. Rep. 703. 

112. VENDOR AND PURCHASER — Defective Title. — 
Plaintiff agreed with defendant to purchase certain 
real property, and paid down part of the purchase 
price. A few days before the time set for closing title, 
one D commenced an action against defendant, claim. 
ing an interest in the land, and filed a lis pendens, and a 
complaint which on its face stated a good cause of ac- 
tion, and showed an existing interest inD. Defendant 
did not exhibit to plaintiff any evidence as to the facts 
on which this action was based, and plaintiff refused 
to accept the title, and sued to recover the amount of 
his deposit: Held, that plaintiff was not required to 
look beyond the complaint in D’s action, to seek for 
the evidence on which it was based, or to determine 
whether it could be maintained, but was entitled to re- 
ject the title and recover back his deposit.—SIMON V. 
VANDERVEER, N. Y., 49 N. E. Rep. 1043. 

113. VENDOR AND PURCHASER—Forfeiture.—Where a 
contract for sale of real estate provided that, if the 
purchaser should fail to make any payments when 
due, he should forfeit all right to the property, and 
also any money paid by him, unless the vendor should 
elect otherwise, it was the vendor’s duty to give the 
vendee notice within a reasonable time after default 
that he elected not to treat the contract as forfeited; 
and his failure so to do worked a forfeiture, and barred 
him from recovering the price.—MAHONEY V. MCCREA, 
Iowa, 74N. W, Rep. 699. 

114. VENDOR AND PURCHASER—Specific Performance. 
—Specific enforcement of an executory contract to sell 
land rests in the sound discretion of the court, and will 
not be granted if the decree would be inequitable be- 
tween the parties.—HOLLMANN V. CONLON, Mo., 45 8. 
W. Rep. 275. 

115. WATERS—Submerged Islands—Title in State.—A 
partly submerged island in one of the great lakes, not 
in existence at the time of a grant of swamp lands to 
the State, belongs to the State, by virtue of its owner- 
ship of the land at the bottom of such lakes.—PEOPLE 
v. WARNER, Mich., 74 N. W. Rep. 705. 

116. WITNESS— Transactions with Deceased. — The 
widow of a deceased maker of a contract for the erec- 
tion of a building, sued with the assignee of the prop- 
erty in an action to foreclose a mechanic's lien there- 
on,is not such a party to the action as to preclude 
plaintiff from testifying to transactions with and state 
ments of deceased in regard to the building contract, 
where no judgment was sought against her or against 
the estate, and she disclaimed all interest in the prop- 
erty.—KAHLER V. CARRUTHERS, Tex., 45S. W. Rep. 160. 

117. WITNESS 4S TO CHARACTER—Exawmination.—It is 
legitimate and proper, when examining witnesses 
called to prove the good character of one on trial for 
crime,to inquire of them how long they have known 
him, for what length of time they have resided in the 
same community with him, and as to other like mat- 
ters. Their answers to questions of this nature are 
relevant, as tending to show their opportunities for 
acquiring a knowledge of the general character of the 
accused.—PEOPLES V. STATE, Ga., 298. E. Rep. 691. 
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